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March 23, 2016

ESSA negotiate d rule - makin g session.

Ms. Podziba : My apologie s we need to
revisi t th e proposa | to for m a subcommittee
that came up yesterda y at the very end.
Accordin g to our protocol s a subcommitte e is
of th e committee , and therefor e th e committee
needs to decid e whether or not to for mit.

If you want to loo k at it , it s sectio n on
participatio n paragrap h E refer s to
subcommittees . So what | would lik e to do is
ask Mary Cathry n to make a proposa | to for ma
subcommittee , and we wil | see if there's
agreement among th e members to do it . | just
want to say a subcommitte e is formal we have
th e rule s about notifyin g peopl e and

everybod y can participat e in it , so ther e are
subcommittee s and ther e are offin e group s of
peopl e who get togethe r to discus s an issue.

| jus t want to differentiat e betwee n those
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1 two.
Ms. Ricker : Thank you so much. |
3 actuall y have no particula r expertise . The
4 proposa | happened earlie r in the day by Rita
5 and | fel t lik e we hadn' t reall y flushe d out
6 what Rita® s requests . | wil | pass it alon g to
7 Rit a who had initiall y brough t up the ide a to
8 a subcommittee.
9 Ms. Pin Ahrens: | thin k th e proposal
was to creat e a subcommitte e to loo k at the
def i ni ts teantdare currentl y existing
withi n the state s for student s wit h th e most
significan t cognitiv e disabilities , and to
come up wit h a share d or comma definition
that would be considere d for th e regulation.

If | understan d the proposa | is to,
the proposa | is for subcommitte e to develo p a
proposa | to th e committe e regardin g a
definitio n of student s wit h th e most
20  significan t disabilities . So is ther e a

discussion ? -- Susan:
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Mr. Payment: | would suggest the
manner we do this . | lik e the idea, | would
ik e for the committe e to conside r the
subcommitte e to conside r the pros and cons
alon g wit h substanc e of it . Because
sometime s when you defin e it the n state s will
come righ t up to the lin e and they won't go
past the line . W don't want to undul y limit
it . Not definin g it might mean the y define
it on thei r own that might be one of the
guestion s | would lik e to ask th e committee
to consider . Whether you know it or not is
based on th e air -koi Confederac y great la w of
peace whic h i s consensu s buildin g whic h is
methodology . Given that we have a big
committe e and | don't want th e subcommittee
to work on a bunch of stuf f that comes back
here and we pic k it apart and thro w it away
thatt s fro m experienc e wit h council . If you
have a subcommitte e and if you work via

conferenc e cal | that you invit e everybod y to
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participate , but it would be th e peopl e that
have th e most interes t of cours e that would
be the ones that would chai r th e committe e or
lea d th e committe e or that you circulat e the
conferenc e cal | information , so everybod y can
participat e so we are on the same page and we
are not rehashin g it once we come back
together.

Ms. Podziba : That' s in our protocols

that all members are invite d to participate

I n a subcommitte e and we wil | provide
notificatio n of all meeting s two to three
days befor e if practicable . On th e question

of formin g a subcommitte e as describe d by
Rit a i s ther e any dissen t fro m formin g that

subcommittee?

Mr. Wilbanks : | don't necessarily
want to dissent , | mean, if they want to meet
and discuss , | questio n the need for the
definition.

Mr. Evers: Somewha the same. | am
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not sur e there' s a need for a definitio n and
goin g back to kin d of narro w vie w of where it
als o i s not somethin g that' s explicitly
authorize d by the law, so | am concerne d as a
subcommitte e does some work | wil | be sitting
back here sayin g | don't know about that
becaus e of that reason . That s ny thought.

Ms. Podziba : Shoul d | tak e ther e is
a dissent , whic h means ther e would be no
forma | subcommittee?

Mr. Payment: So | would lik e to
offe r -- | amnot sure if the order of this
process . It would be a friendl y amendment
whic h you can out withou t objectio n if the
subcommitte e purpos e is to firs t conside r the
pros and cons of furthe r dividin g severely
cognitvn. e terms , and if it s needed and you
have that as a primar y question , and the n if
ther e seems to be unanimit y to mowve forward
and the n that addresse s th e gentleman's

concerns.
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Ms. Podziba : With that friendly

amendmert is ther e a dissen t fro mformin g a

subcommittee ? Okay, ther e is not. There
wil | be a subcommitte e and who wil | take
responsibilit y for schedulin g and notifying?
Wh wil | be on that committe e let s get the
names of th e peopl e who wil | be on that

committee ? Ms. Pin Ahrens, Mary Cathryn.

Mr. Payment, Ms King, Mr. Hager, Ms Goings,
Ms. Mack, Ms Briggs . Okay. Can the
Departmen t hel p schedul e a cal | and a cal | in
number for them?

Mr. Rooney: W can provid e a
conferenc e line . |s ther e a perso n on the
committe e we shoul d tal k to or shoul d we just
send to it all the peopl e on th e committee?

I' mnot sure the proces s at thi s point.

Ms. Podziba : W wil | work out the

logistics . These are th e members that have
identifie d themselves . The whol e committee
wil | be notifie d when that conferenc e call
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happens . Okay. Thank you. Patrick , | think
we are ready to move forwar d onto issu e 5 A.

Mr. Rooney: So issu e 5 A and 5 B are
how we includ e Englis h learner s in the
state' s assessment system. 5 A is aroun d the
inclusio n of Englis h learner s and the
academi c i n th e reading , math, scienc e and
art s assessments . Later thi s mornin g we will
tal k about 5 B, whic h state s Englis h language
proficienc y assessment . For now we want to
focu s on th e academi c assessment s befor e we
star t we ask Kenji to say a few words about
th e Englis h learne r assessment syste m before
we di g int o th e conversation.

Mr. Hakuta : So good mornin g | would
ik e to star t by givin g you some general
backgroun d on Englis h languag e learners
addresse d i n elementar y and secondary
educatio n act in the ESSA that led up to
where we are today . Let ne just ask Patrick

then | have a few preparator y remark s for 5A
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and | can go int o that as well?

Mr. Rooney: | thin k that wil | be
helpful.

Mr. Hakuta : Onre wil | be th e general
backgroun d on ESSA and to 5A. So one thing
to note is just the changin g demographic s of
Englis h learner s and th e progressive
inclusio n of Englis h learner s of ESEA over
time . It starte d back in 1968 wit h the
amendmert to add titt e 7 as an educatio n act
in 1968 and comes to thi s date , and as the
throug h successiv e reauthorization s the
populatio n of Englis h learner s has grown and
change d over tim e so that today the, you
know, th e numbers are reall y just made up
numbers in a sense that state s vary in their
criteri a and so forth , but any estimate
that s give n thi s dat e give n somewhere around
the fiv e milio n plus rang e as well as maybe
In almost an equal number of student s who are

formerl y classifie d as Englis h learner s and
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havin g been classified . It s a significant
number over time . Durin g that tim e ESEA has
change d fro m initiall y essentiall y grant
program s t o districts , and to state s to the

standard s base framewor k refor mthat we see
toda y as well as th e developmen t of
accountabilit y aroun d assessment s by states
and issue s of inclusio n of student s in
accountability . I'n 1994 whic h was the
improvin g America’ s school s act that s when
standard s base refor mcame int o play and the
inclusio n provision s throug h languag e that's
st | part of ESEA that academi c assessment
bein g conducte d in a languag e and for more
most likel y The focu s moved away fro m a
bilingua | educatio n whic h i s instructions
throug h th e nativ e Language and up to that
point , and wit h standar d based refor m became
more focuse d on inclusio n in th e standards
based reform . And the n it s noteworth y that

2001 wit h no chil d lef t behin d that we gain
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accountabilit y in separat e requirement s for
Englis h languag e proficienc y assessments
aligne d to the stat e standard s i n English
languag e proficienc y whic h le d to the
developmen t of assessment s in English

languag e proficienc y that we see in title

three . That s what came in no chil d left
behind . The qualit y of assessment s bot h in
academi ¢ assessment s and in Englis h language
proficienc 'y need to be viewe d in ligh t of
thes e historica | at ESEA moves decision s from
accountabilit y to state s and the

characteristi c is the inclusio n of English
languag e proficienc y assessment in titl e one
and accountabilit y and whic h reall y in a
sens e completel y had ful | New Mexic o English
learner s represente d in th e successive

changes in the ESEA and so that s really
noteworth y and th e fina | not e aroun d context
and trend s ther e is a renewed interes t now in

variou s form s of nativ e languag e instruction

Page 11
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or bilingua | education , two way immersion
program s and state s sal e by literac y that is
adopte d by 18 state s as well as continued

effort s and revise d nativ e India n languages.
When thinkin g about nativ e assessment s in the
languag e there' s a coupl e of comments in the
inclusio n of academi ¢ assessment which is a
topi ¢ of 5A whic h is how to make assessments
and literac y and math and scienc e as vali d as
possibl e for student s include d in the
accountabilit y system , and thi s is a quote

fro mthe lawto the exten t practicable
assessment s in th e languag e and for m most
likel y to yiel d accurat e data in what EL's
known in conten t area s such as math, reading,
languag e and scienc e unti | st ud e acbieved
Englis h languag e proficiency , SO there' s also
questio n of whether th e state s shoul d make
academi ¢ assessment availabl e throug h the

st udes haliv e language . There is a

growin g literatur e i n accommodatio n practices
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such as extende d time , availabilit y and
glossarie s and dictionarie S made possible
throug h technolog y read alou d instructions

tha t illustrat e best practice s for
accommodatio n for EL's that shoul d be made as
widel y availabl e as possible . W als o sort
of know now that assessment throug h the

nativ e language , th e assessment s conducte d in
nativ e languag e wil | benefi t students , but
only reall y appropriat e for thos e who are
newcomers fro m thos e language s or thos e who
ar e receivin g instructio n throug h th e native
language , so even if your language , language
proficienc 'y may not be perfec t if being
assesse d in the nativ e languag e if you are
not instructe d in th e academi ¢ languag e of
non- Englis h languag e woul d not hel p those
student s as much as we would like . So the
fina | point | would lk e to make that these
accommodatio n practice s of studen t academic

achievemen t have been operationalize d at
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scal e and some of thos e are in the handouts
and that accompany 5A and state s lik e New
York and variou s stat e consortia.

Ms. Podziba : Are ther e any
clarifyin g question s for Kenji?

Ms. Pin Ahrens: Sure. All righ t |
wante d to ask about the last point that you
made Kenji about th e nativ e language
assessment s not helpin g as much as possible.
Does th e empirica | evidenc e show a small
significan t effec t or is that it is more
effeciv. e for thos e that receive d formal
instruction ? |s ther e stil | a positive
effec t by providin g to thos e who have not
receive d forma | instructio n in thei r natve
languag e here in the U.S.?

Mr. Hakuta : You would have to resort
to reaso n and theor y on how much acces s is
possibl e throug h English . Most study' s that
have looke d at, for exampl e sid e by side

availabilit y of languages , so if you have a

verbatim citation of statements made during negotiated rulemaking.
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two assessment s next to each other to show
that kid s wil I stl | just stic k to one side
and not go back and fort h and so forth . |
don't know of any stud y that is specifically
aske d that questio n and made those
comparisons . Sure you know i f there' s some
balanc e to how much proficienc y you have in
Englis h to the exten t that additional
informatio n would hel p if the studen t had
literac y in the nativ e language . Usually
mary of th e construct s bein g assesse d are
thing s that we have in math lik e rati o or
rationa | numbers are not thing s unl ess you
are instructe d in that that s not an everyday
languag e that you use, and therefor e for
somethin g lik e that we can reaso n that it
reall y wouldn' t hel p you even if you are
assesse d in you your nativ e language.

Ms. Pin Ahrens: | know states
provid e sid e by sid e accommodation s where

bot h th e nativ e languag e i s presente d at the
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same tim e that the Englis h languag e is
presente d so that studen t cans choos e whether
they want to loo k at the questio n in the

nativ e languag e or they loo k at th e question
in English . Do you have any -- can you talk
about thes e and whether -- and what the
finding s have shown for thi s sort of
presentation?

Mr. Hakuta : It coul d hel p but it
coul d als o be a distractio nif it s time
limite d for example it coul d be a problem.
Again , | don't know of any specifi ¢ studies
that have reall y addresse d that and that's
kin d of you know have some sort of way in
whic h you woul d tr y out thing s and see if

they are helpfu | or not?

Ms. Carr : Yes, the nationa | center
of educationa | progres s has conducte d such
studies . W have bilingua | booklet s and we

can determin e if the student s are actually

usin g them, and we als o have th e dictionaries
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that they can use and mostl y th e students
wil | stic k wit h the Englis h side . They
occasionall 'y loo k at th e Spanis h side , maybe
i f there’ s a word they want to translate.
Typicall y they do not use th e Englis h only
sid e of th e booklets.

Ms. Pin Ahrens: So are thos e just in
Spanis h in term s of study?

Ms. Carr : The booklet s we have are
only in Spanis h and it s only for
mathematics.

Ms. Pin Ahrens : Thank you.

Ms. Ricker : Thanks. | have a quick
guestio n about th e benefit s of newcomers
takin g the languag e in or takin g a test in
thei r home language . | am wonderin g if there
I s a differenc e or a significan t difference
betwee n newcomers wit h limite d or interrupted
forma | educatio n versu s newcomers who have no
interruptio n in thei r forma |l education?

Mr. Hakuta : For student s who come
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fro m educationa | backgroun d i n which
assessment s of the sort forma | assessment is
part of what they are accustome d to. |It's

jus't a matte r of you know switchin g the

contex t is simila r and so forth . That will
be kin d of appropriat e situation . | remember
a case --

Ms. Ricker : |s ther e a significant

differenc e i n benefits.

Mr. Hakuta : | was goin g to contrast
that for student s that have interrupted
forma | educatio n for whom ther e i s when the
Moung populatio n was settlin g int o California
and Californi  a had a very rigi d syste m of
assessin g everybod y fro m immediatel y when he
even pencil s were a novel technolog y for the
educationa | environmen t for some of these
student s who come fro m refuge e camps,
certainl 'y that wit h makin g assessment s the
concept of assessment is novel and assessing

the Englis his just as a kin d of almost
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absur d situation , so yes it does matter
whethe r you have familiarit y or not wit h this
assessment.

Ms. Ricker : Which newcomers does it
benefi t greatest?

Mr. Hakuta : Certainl y students
comin g fro m educationa | system s and grade
appropriat e grad e level , appropriate
educatio n and in thei r nativ e language . If
the y come fro mth e countrie s in settings
where they alread y have technolog y available
or they have forma | assessment that will
definitel y benefi t thos e students.

Ms. Pompa I' mnot sure if it s a
questio n for Kenji it s a -- on in the back.
| am wonderin g i f someone fro m th e Department
IS goin g to give us a brie f overvie w of an
explanatio n of what it is.

Mr. Rooney: Let ne get to the issue
of 5A and we wil | get to that.

Mr. Payment: So | need a coupl e of
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minutes . | want to giv e a brie f orientation

of ny understandin g of the issues . | serve
on th e HHS secretar vy triba | council . We
wrestle d wit h th e historica | traum a and the
hig h rate s of suicid e and accidenta | deaths
that are relate d to thos e who studie s social
scienc e historica | trauma . It is really

simila r to socia | anime and the stud y of your
kin d and socia | anime. High rate s of suicide
and accidenta | deaths , and we are seeing
almos t epidemi c proportion s of accidental

death s relate d to drug over dose at this

poin t also , alcoholis m and transient s and low
educatio n attainment . W have the worst of
th e worst statistic s on all scale s for
educatio n attainmen t for America n Indians.
Earlie r we did our -- and yesterda y and today
Lesli e did our blessing s in Ojibwe . W are
goin g to do your knowledg e and comprehension
and recal | of that . How many are comfortable

wit h that ? (laughter ) th e histor y of
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America n India n participatio n in educatio n is
real quickl y as treatie s were signe d and the
federa | government obligate d themselve s into
healt h educatio n and socia | welfar e for the

million s of acre s of the lan d that were

transferred . That is a lega | document. Some
peopl e say why honor it . It s ol d antiquated
document . It' s pursuan t to th e constitution.

Then th e federa | governmen t identifie d ways
to basicall y get out of th e responsibilit y by
under countin g and by usin g a quarte r blood,
and we are the only dogs an Indian s are the
onl y population s that have to prov e their
percentage s where they are and th e boarding
schoo | experienc e was to stri p of us our
cultur e identit y and language . The BIE
directo r righ t now talke d about his
grandmothe r who i n th e boardin g school who
woul d speak Navaj o woul d tak e her in the
bathroo m and dra g her tongu e acros s the

floor . It s cultura | assimilatio n tragedies.
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There' s severa | report s lik e th e Miriam

report , the 1969 Kennedy report , 1974 the
India n educatio n self -determinatio n act. In
2014 real recentl y the BIE in educato n did a
repor t and what the y foun d was that from
consultin g wit h tribes , so listenin g to

triba | nation s was that th e absenc e of our
cultur e and language s is the reaso n why we
have th e hig h rate s of everythin g we have.
That tie s righ t int o socia | anime and
historica | trauma . W believ e that being

abl e to provid e cultur e in our school

systems . The 92% go to publi ¢ schools . The
Departmen t of educatio n in that domain and
how can we effec t that so providin g language
instructio n and cultur e and immersio n schools
where possibl e is reall y the soluton , and
th e responsibilit y of the federa | government
becaus e th e federa | government create d the
situatio n of historica | traum a where cultures

were strippe d away and the y have the
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responsibilit y to put that back. Lesli e is
goin g to tal k more specificall y about what's
needed in terms of assessment so | understand
that issu e in terms of how do we asses s both
th e acquisitio n of our traditiona | language,
but als o how do we asses s othe r conten t areas
throug h that len s and earlie r or yesterday

th e day befor e | explaine d that we understand
thing s and nativ e language s is a very literal
way and a ver y explanator y way. When we can
teac h that and if we coul d lear n to teach
math and scienc e that way and it s called
whol e part whole, and the y are translating

over to ny wester n civilizatio n knowledge.
Peopl e have a conten t to understan d stuff

thatt s the way they want to learn . | think
Lesli e has more to say specificall y in terms
of what our needs are in need of natve
language s and th e conten t of native

languages.

Ms. Harper : | had a fe w clarifying
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guestion s but | wil I reced e that righ t now
untt | we have heard fro mth e others . There
are some item s coming up and some
conversation s already . | wil | wait unti | we
hear d fro mthe folk s up and then | wil | ask
ny questions.

Ms. Podziba : Thank you

Ms. Jackson : So | feel lik e firs t of
all than k you for bein g here for sharing
that . | would be curiou s your thought s on,
in reactio n to what | am about to say | don't
mean to ste p on what you just said . | want
to clarif y that the issu e paper s 5A and 5B
are relate d to the federall y required
academi ¢ assessment s and not necessarii vy all
assessment s that childre n are give n in terms
of accountabilit y purposes . | just want to
fram e that becaus e th e purpos e of an
assessment shoul d infor mth e condition s in
whic h you that you have given , and so what |

woul d use to assess a chil d who's new fro m a
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differen t stat e or a differen t countr y or
whateve r and ny classroo m maybe different
than | would use to determin e sufficiently
instructe d the min accordin g to academic
standards.

Mr. Hakuta : M remark s were
addressin g specificall y the -- in the tile

one, coul d say lot more about assessment for

instructiona | purpose s and assessment from
progres s and so forth . M/ comments were
reall y focuse d specificall y on thes e sort s of

assessment s that are used for the purpose s of
th e ESEA.
Ms. Podziba : Whda | amtryin g to do

Is get the fina | clarifyin g question s for

Kenji the n we wil | ask Patric k to introduce
the issu e paper. | understan d ther e wil | be
clarifyin g question s for Patrick , so of the

card s that are up, are ther e question s for
Kenji?

Ms. King: | am buildin g on the
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framin g contex t phras e jus t reinforcing

Aaron, what you talke d about and th e need for

historica | contex t and al|l of this . English

languag e was used as an impressiv e too | to

deny peopl e thei r Identit y and historical

acces s to Englis h languag e support s for

immigran t childre n and th e childre n of

I mmi gr a nasbused as a way to -- exclusion

fro m mainstrea m schooling . There's

definitel y a very explici t amount of children

not bein g allowe d to atten d school . When

the y were attendin g school not receivin g the

support s the y needed to acquir e English

language . Thinkin g about bot h ways i n which

sort of it was used to be an exclusiv e in

differen t ways for differen t communities.

The histor y of the ways in whic h languag e is

used to reinforc e suppressio n and inclusion.
Ms. Podziba : | amgoin g to ask

peopl e to ask question s of Kenji . Some

peopl e are expectin g that rul e and they are

verbatim citation of statements made during negotiated rulemaking.
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not puttin g thei r card s up yet. In order to

giv e everybod y an equal chance to give
comments about the issu e | amgoin g to ask
that peopl e have question s of Kenji to ask
them.

| s ther e any demographic s about the
instructio n in nativ e languag e whethe r it's

Spanis h or othe r languages . | am from

Washingto n Stat e which is a bit of novelt y in

term s of th e provisio n of instructio nl am
curiou s if there’ s any studie s or

information?

Mr. Hakuta : | coul d ask Peggy if she

has informatio n on this . | am not aware.
can't giv e you a number. There are also
stat e laws that prohibi t instructio n in the
nativ e languag e such as Californi a with
propositio n 227 and the n severa | other

states , so ther e are state -by-stat e stories

as well ? | don't know of any specifi ¢ number

and part |y that s becaus e progra m labels
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don' t alway s correspon d to th e actual
instructio n that s provide d so something
thatt s calle d by may not necessarii y be
bilingual . It' s just becaus e of th e shortage
of teacher s that speak wit h nativ e languages.
Mr. Rooney: Are you askin g data
stat e leve | demographi ¢ dat a for bilingual
educatio n programs ? |Is that th e question?
Ms. George: | amnot sure | am

tryin g to figur e out a sense of the

availabilit y of instructio n i n natve
language s whethe r that' s bilingua | or
otherwise.

Mr. Hakuta : There' s some you know

dat a set s monitorin g of not by federal
government , but of for exampl e dual language
or bilingua | lik e two way immersio n programs
that know instruction s that provide d in the
nativ e languag e that has an exclusiv e goal of
the program . It' s far more difficul t to tell

If a progra mis calle d bilingua | whether in a
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transitiona | program , but a percentag e or how
much nativ e languag e i s bein g used.

Mr. Rooney: | know our English
acquisitio n progra m had some data. | can't

speak to that it s somethin g we can loo k into

data to see if there’ s a bilingua | education
program . | don't know if there’ s a great
dat a sourc e acros s the country . For the most

part that s not a stat e leve | decision . |
thin k it s a loca |l decision . | don't think
there' s stat e dat a or informatio n by stat e by
bilingua | educatio n program s happenin g in
state s i t © not necessarii y stat e data. |
thin k it s more of a loca | decision.

Ms. Pin Ahrens: | do have a question
for Kenji . | wanted to remark that |
appreciat e Aaron' s comment. M first
experienc e wit h th e America n educatio n system
was bein g force d to stand in the corne r and |
woul d be denie d lunc h when | di d not speak

English . This is what | thin k what frame s my
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perspectivn e | am goin g to ask Kenji . What
does th e researc h say about th e averag e time
fo r acquisitio n of Englis h oral language
proficienc y versu s academi ¢ English
proficienc y and what is th e implicatio n for
validit —y in reliabilit y if you are giving
somebody who is not proficien t in academic
Englis h proficienc y a test in Englis h without
thos e linguisti c accommodations?

Mr. Hakuta : Thank you. That' s an
excellen t queston . If | were to put a

number and let s say you say you put a

criterit a lik e on a Englis h language

proficienc y measured orally , so thi s is the
listenin g and speakin g skil s on stat e an
Englis h languag e proficienc y assessment s and
ask how lon g does it tak e for student s to on
averag e to attai n proficienc y for let s say
75% of th e students ? | would put that number

and thatt s somewhere betwee n two t o three

years . And if for let s say academi c aspects
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of languag e such as literacy , readin g and
writin - g year s that s 7-8 year s is how lon g it
wil | take . That' s under th e conditio n that
Is reall y dependent on thing s lik e the level
of developmen t in the nativ e languag e that
student s have that are coming in so including
pre - literac y sort s of skils . It would
depend on the leve | of Englis h that they
alread y had when the y come int o th e system,
so it reall y matter s whether you are at
basicall y zer o Englis h versu s some
intermediat e stat e of English . |If you have
sibling s who brough t some Englis h back into
your home that wil | accelerat e th e language
proficienc y development , and the n there's

als o understandin g that we have of the
relationshi p betwee n Englis h language
proficienc y and performanc e on academic
assessment . Essentiall y at the lower levels
of Englis h languag e proficienc vy performance

on an academi ¢ assessment in Englis h language
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art s or math or scienc e is essentiall y a
measur e of your Englis h language

proficiencie S so you can show correlations

that are quit e hig h betwee n eithe r English
languag e proficienc y and th e performanc e of
th e academi ¢ assessments . It' s reall y in
that sense thos e academi c assessment s aren't
th e measure of th e academics , but rathe r of
how much your understandin g instruction s and
the prompt s in the assessment . At a certain
poin t that relationshi p goes away with
suggestin g it reall y is bein g more of an
assessment of academics . W als o know
throug h th e olde r assessment s thes e are
differen t standard s becaus e th e standard s are
changed , but ther e are difference s between
Englis h languag e art and math, so in the old
standard s student s that relationshi p between
Englis h languag e proficienc y and performance
I n math went away sooner than it does in

Englis h languag e art s whic h isn' t surprising.

Page 32

DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the wdheproduct of
subcontractor. The Department has determined that the transcript contains errors, including typographical errtirfyeroorsanch
other errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfdbepatetenhée
unable to correct the vast majority of these errors because there is no recording or othercelititi@iecsuld be used to produce a morg
accurate transcrif@onsequently, the Department is making this transcript publicly available, despite the errors, coitsiptéeart with
commitment to make such a transcript available; but the Departmens ¢hatiin no case should it be relied upon for purposes of
verbatim citation of statements made during negotiated rulemaking.




10

11

12

13

14

15

16

17

18

19

20

21

It has a lot more languag e demands. That's
likel y to change now that math has a lot more
languag e demands aroun d explainin g the

reasonin g and so forth . At least in the old
assessment s we know that ther e are

discipline s specifi ¢ difference s dependin g on
th e languag e demand of the content that we
need to pay attentio n too. So basically

thre e to eight year s or somethin g lik e that
woul d be that range for | hope that is a
satisfactor y answer.

Ms. Podziba : Let' s tak e th e four
las t question s for Kenji then I wil | ask
Patric k to introduc e the paper issue.

Mr. Chau: W serv e the most English
learner s tha n any othe r distric t in the
country . | have been remarkin g about some of
th e experience s that we have in postin g a
questio n to Kenji and to shar e wit h th e group
a littl e bit about some of our experience

aroun d long - ter m Englis h learners , and how
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we defin e that and the impact on assessments
aroun d that . M/ othe r follo w up questions
was in terms of lengt h of tme that st udent 6s
take s to lear n English . | would lov e to hear
your comments about kin d of th e description
of Englis h lon g ter m Englis h learner s and how
that effec t as performanc e in school as well
as you starte d touchin g on thi s at the end of
your last remark s aroun d how some of the new
assessment s particularl y our newly designed
compute r adapte d assessment s that are a lot
more languag e or effecte d especiall y based on
some of the languag e in thi s regulatio n that
talk s about proficienc y in the languag e and
the n proficienc 'y in the content area, so |
woul d lov e to hear your thought s on that.

Mr. Hakuta: On the lon g ter m English
learne r it s a space in whic h there' s been a
lot of attentio n inthelast | would say five
or six years if not a littl e bit more. And

it s hard to say ofte n lon g ter m English
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1 learner s is reall y more of an outcom e of not

2 successfull 'y servin g students . These are
3 student s who have been identifie d and

4 continu e to be identifie d and not be

5 classifie  d int o proficienc y in Englis h and

6 some state s follo w re-designatio n or

7  reclassificatio n for some substantia | period

8 of time and dependin g on the state , some
9 stat e laws have starte d to defin e this

10 usuall y betwee n fiv e to si x years , so if

11  essentiall y if you are middl e school and you
12 have not been reclassifie d in the syste mfrom

13 somewhere in the earl y elementar y grade s then

14 you are considere d a long -ter m English
15 learner . ESSA as | understan d it within

16 titl e thre e has some reportin g requirements

17 relate d to student s who have been in the EL

18 categor y for some time . It' s a substantial

19 number, and if you go to most middl e school

20 or hig h school s and loo k at th e populatio

21 studen t who ar e identifie d as English
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learner s most of thos e student s wil | be in
that categor y so newcomers tak e up | don't
know what? There is no nationa | averag e on
thi s or th e nationa | averag e woul d be
meaningles s becaus e the criteri a vary from
stat e to stat e and in some cases across

district s withi n a stat e such as the stat e of
California . Somewhere in short of ten

percen t is in newcomers in the late r grades.

The rest have been kid s in the syste mand not

been reclassified . It s hard to say whic h is
caus e and effect . We know that these
student s need to be served . There' s a much

highe r rat e of student s who are classifie d or
als o identifie d as disabilit y intr a grou p by
a facto r or magnitud e of thre e to four times
as likel y in the younger populations , and so
it s clearl y a studen t groupe d with

significan t need. Most of thes e students
basicall y have not md& th e criteri a for

reclassification . They may be quit e fluent,
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i n fact , maybe stronge r in thei r language

skil s in Englis h than they are in their

nativ e language . They are stuc k somewhere in
th e highe r levels , middl e to highe r level s of
Englis h languag e proficienc y that are still
and ma even have tamed proficienc y in that
but have not me& th e othe r criteri a that

district S or state s ma requir e including

ofte n some kin d of proficienc y leve | in the
academi ¢ assessment . That s the long -term
Englis h category . That' s an importan t point

to make becaus e we need some sort of
differentiate d understandin g of an English
learne r who's in K-3 let s say versu s in the
6-8 or even in hig h school so that s the
point | wanted to make about that . In
respons e to your questio n about th e computer
adapte d or I' msorr y --

Mr. Rooney: The second part of your
questio n is about particula r test s that have

been administere d at. | would lik e us not to
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addres s that . | thin k any particular
assessment | don't want to get int o th e weeds
of a stat e of a particula r test of a
particula r stat e is using . | thin k generally
talkin g about we want to have guideline s as
good assessment s criteri  a for all states . |
don't want to get int o any particula r test
that s why we have a peer revie w process . We
wil | evaluat e documentatio n about how the
test was develope d and administere d to
evaluat e th e qualit y of assessment.
Particularl y as regulation s are helpin g to
figur e out what are th e perimeter s that are
establishe d to make sure it s a good test.

Mr. Hakuta: | was goin g to make up
an answer anyway.

Ms. Harper : The conversatio n here is
bein g highl y dominate d of contex t of
immigran t student s there' s several
definition s of ELst udesnth®dt we review

and as we tak e th e expert s comments and
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there' s severa | categorie s of EL students
that carr y over in the ESSA The other
guestio n for Kenji is you were talkin g in an
earlie r respons e about th e cognitvn e academic
languag e proficiencie s and th e amount of time
require d to obtai n that , and so the n | was
goin g to ask you as well whil e we are talking
about obtainin g cognitiv. e academi c language
proficienc y tel | us about languag e transfer,
how tha t transfer s over per conten t matter?
Can you tal k about that a littl e bit , the
ide a of comma underlyin g proficienc vy idea
and that kin d of stuff ? | amsettin g a
contex t for conten t are a academi ¢ assessments
and our EL students.

Mr. Hakuta : Yeah you know th e idea
Is that languag e is much more tha n askin g for
direction s to th e bathroo m basicall vy or
socia | language . In that ther e is quit e a
bit of researc h showin g th e transfe r you

suggest whic h is reall y why student s are
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instructe  d exclusivel 'y in one languag e once
the y develo p academi c proficienc y could
transfe r much of that int o th e other

language . It' s als o why students , immigrant
student s who come wit h stron g formal

educatio n and thei r nativ e languag e also
develope d Englis h graphicall y as well as
academi c proficiencies .| thin k that s quite
wel | establishe d that ther e are relationships
betwee n them. The relationshi p between
languag e and academic s is als o reall y defined
or broadene d int o vivi d focu s wit h the

colleg e caree r readines s of standard s and
academic . Languag e play s an importan t role
in the way they are identified .| would say
that area of languag e and how language s are
used, for example, argument for explanation
and so forth . Those are thing s that transfer
ver y much acros s language s that wil | fit

withi n what you are describin g as talc . Very

fe w peopl e use that ter many more. |t does

DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the wdheproduct of
subcontractor. The Department has determined that the transcript contains errors, including typographical errtirfyeroorsanch
other errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfdbepatetenhée
unable to correct the vast majority of these errors because there is no recording or othercelititi@iecsuld be used to produce a morg
accurate transcrif@onsequently, the Department is making this transcript publicly available, despite the errors, coitsiptéeart with
commitment to make such a transcript available; but the Departmens ¢hatiin no case should it be relied upon for purposes of

verbatim citation of statements made during negotiated rulemaking.

Page 40




10

11

12

13

14

15

16

17

18

19

20

21

refe r to thos e kind s of academi ¢ uses
discipline s and specifi ¢ uses of languages.

Ms. Jackson : Hi, Kenji . You
mentione d for academi c proficienc y about 7 to
8 years . | amwonderin g if that is the
averag e for learnin g a second languag e or if
that would als o be appropriat e for our all of
our regula r student s who when they are in
thir d grad e are about eigh t year s old?
Sorry , so | amnot tryin g to be lik e got you
on thi s or anything . So you mentione d about
7-8 year s to develo p academi c language
proficienc y there' s differen t term s for that.
| am wonderin g if that s the averag e tim e for
student s acquirin g a secon d languag e or would
It apply for our genera | student s as they are
growin g up and give n that thir d grader s are
about eight years old in thei r firs t round of
testing?

Mr. Hakuta : | thin k you are

referrin g to the fact that kin d of academic

DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the wdheproduct of
subcontractor. The Department has determined that the transcript contains errors, including typographical errtirfyeroorsanch
other errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfdbepatetenhée
unable to correct the vast majority of these errors because there is no recording or othercelititi@iecsuld be used to produce a morg
accurate transcrif@onsequently, the Department is making this transcript publicly available, despite the errors, coitsiptéeart with
commitment to make such a transcript available; but the Departmens ¢hatiin no case should it be relied upon for purposes of

verbatim citation of statements made during negotiated rulemaking.

Page 41




10

11

12

13

14

15

16

17

18

19

20

21

literac y is somethin g that is tru e for all
student s that you know, so if it just takes
you know th e languag e used and require d by

th e disciplinar y practice s that are contained
in that are in math classe s or science s and
Englis h languag e art s workin g wit h complex
tex t and so fort his kind of a it s a use of
languag e whic h i s novel for many student s not
jus t Englis h languag e learners , and | think
that thos e are the thing s that tak e time . It

I's share d so that you know assessment s that

are used lett s say that let s loo k at

academi ¢ languag e or however you defin e it if
you administere d it to Englis h only kid s a
lot of Englis h only kid s would als o struggle
as well . | thin k that s the point you are
tryin g to make and in a sense we are talking
about a situatio n of , you know, English
learner s are a bit lik e the canary in the
minds that the struggle s that they have with

languag e reall y show up and are really
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presente d to us in our face , but thi s is
somethin g that all student s reall y struggle

is it s just that Englis h learner s have that
additiona | thin g of bein g in a new cultur e or
new settin g and so forth . | thin k that or at
leas t that s what you are tryin g to refe r to?

Ms. Jackson : Thank you.

Ms. Podziba : | amgoin g to tur n to
you and ask you to introduc e the issu e paper
for 5A.

Mr. Rooney: Great thanks . |
definitel y appreciat e Kenji' s introduction.

This is goin g to be a very ric h conversation.

| amlookin g forwar d to it . | did want to
provid e a littl e bit of contex t for the issue
paper and wal k you throug h briefl y the
additiona | data that we provide d in

everyone' s binder s to giv e you that context.

| thin k the issu e paper is focuse d on
specificall y aroun d nativ e language

translatio n assessments . | did want to step
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back a second and say that thi s is withi n the
contex t of how thi s stat e is making sur e it's
assessment s are vald , reliabl e and

accessibl e for all student s includin g English
learners . Simila r to yesterda y when we
talke d about student s wit h disabilities.

There' s a simila r requiremen t in the ESSA

it s not in the NCLB whic h is not new that
state s need to make sur e the y are including
al | student s includin g Englis h learner s to
make sure the test is vali d and reliabl e and
accessibl e for Englis h learners . The states
lon g histor y and they have been addin g and
approvin g accommodation s over the past 15
year s as they continu e to enhanc e their
assessments . The challeng e is for many
student s particularl y newcomers and we are
talkin g about all Englis h learner s as Kkenii

I s pointe d out there' s a lot of recently
newcomer Englis h learners , and native

languag e translatio n maybe needed for the
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student s to demonstrat e what they know and
can do so that way you have a vali d and

reliabl e resul t of how that studen t is and
what knowledg e they know and how t o provide
resource s for that . If you loo k at th e top
paragrap h the las t sentenc e trie s to include
th e language . The languag e fro m NCLB to ESSA
has not change d significantly , but ther e is
an importan t distinctio n that got added to

th e statut e thi s time that we want to spend
tim e on thi s mornin g which is that you look
at the sentenc e in 111 (B)(2)(F ) so sorr y for
gettin g int o the weeds of the statut e of the
law . It require s that each stat e identif y in
it s stat e plan , language s othe r tha n English

presen t to a "significan t extent that clause
I n quotatio n marks new, and it's

participatin g studen t populatio n and indicate
th e language s for assessment are not

availabl e and are needed. The stat e must

make ever y effor t and the y reques t assistance
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fro mth e secretary . That is what th e statute
requires . It s a small c omp o ne.ntVé want
to spend some tim e talkin g about what that
might mean. Lookin g historicall y in the

botto m paragrap h her e and the n some of the
paper we provide d in the backgroun d provide
informatio n about how state s ar e generally

tryin g to addres s thi s in the past. Many
state s have added nativ e language

translation s of thei r asses s M5 translating

th e whol e assessment or directi ons or parts

of thei r assessment . |If you loo k at the

firs t attachmen t afte r the issu e paper it

give s a lis t by stat e of th e number of

Englis h learner s in the stat e and the n what
nativ e languag e assessment s ar e offered.

There is a thir d column whic h I wil | explain
why that s ther e whether the stat e is a
membe of currentl y membe of an assessment
consortiu m and to remin d everyon e there' s two

group s of state s that forme d to develo p new
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readin g languag e art s and assessment s back in
2010 thos e assessment s were give n in 2014-15
and as part of the developmen t th e states
that came togethe r to develo p thos e two
differen t assessment system s bot h created
nativ e languag e translation s of their
assessment s part provide d the option s for its
members state s to have a Spanis h language
math test , and smarte r balance d als o provided
a Spanis h languag e versio n of it s test which
actuall y it s a stacke d translatio n bot h the
Englis h and Spanis h are bot h sid e by side,
and they translate d the test int o the ten
most popula r languag e among state s that are
I n smarte r balanced . They provided

some -- we wanted to add th e column th e last
year we have data for it is in 2013-14 and
th e state d that switche d to smarte r balance

I n 2014 have differen t option s for their
student s than they did in 13-14. W wanted

to provid e that contex t for you. The second
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char t whic h is a littl e bit more confusin g |
amgoin g to spend a minut e to walk throug h it
SO you can understan d it gets to th e question
about what does significan t extent mean. We
wante d to provid e data to hel p infor m the
conversation . W looke d at fro m th e most
recen t dat a we had available . W looke d at
th e percentag e of student s who are English
learner s and at differen t threshold s of
population s withi n th e stat e how many
language s would fal | int o that category ? So
hopefull y that makes sense. |If you loo k at
Alabama if you were to say a significant

exten t means fiv e percen t of th e population
and fiv e percent of the Englis h learner s and
that would be the only languag e spoke n by

fiv e percent of the populaton . [|f you look
at Alask a that fit s int o fiv e languages

Yupik , Spanish , Tagalog , Inupia q and Hmong.
As you go toward s the righ t in each stat e as

th e threshol d gets highe r you can see how
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mary language s are stil | incumbent in that
definitio n the Alask a one is helpfu | as a
referenc e if you go to the ten percent column
onl y two language s Yupi k and Spanis h falls

int o that category . To a significan t extent
and te n percen t of the Englis h learner
populato n that would be Yupi k and Spanish
woul d be language s covere d in Alaska . This
trie s to provid e some contex t for you to
understan d how popula r or how a populou s or
commam differen t language s ar e bein g spoken
by the Englis h learner s in each state . Are
ther e any question s on th e data?

Ms. Podziba : |s your questio n on
data?

Ms. Jackson : For th e numbers or the
criteri a in terms of threshol d is that for
K-12 age childre n or lik e th e whol e state
population?

Mr. Rooney: K-12 populaton ? Good

question . Thank you. Back to the task
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that s correc t for the SS test?

I thin k thi s was to Audrey' s point
earie r thi s is where we are focuse d today
and state s are require d to give in order to
meet th e federa | requiremen t to test once in
each of grade s throug h thre e and once in high
schoo!l in readin g art s and mathematic s once
i n elementar y and middl e and hig h school
essentiall y and they actuall y 3-35 and
essentiall y it s scienc e and elementar y and
middl e and hig h school . W are talkin g about
th e assessment s for readin g languag e art s and
math and scienc e to med the requirement s in
the federa | law. Thank you

Ms. Evangelista : [If that s the case
| want to clarif y one thin g for New York. It
says that the scienc e was offere d in three
languages , but it actuall y and th e math is
offere d in the fiv e but actuall y th e science
unles s somethin g has changed ? |t has always

been offere d in all five.
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Mr. Rooney: Thank you for that
information . Sometime s we are not one
hundre d percen t in our data. The issu e paper
and now that we have provide d the contex t the
la w says that so there’ s the two clause s that
were quote d in the issu e paper that |
mentioned . The firs t was to a significant
exten t the second exten t to make ever y effort
that the stat e must make ever y effor t to
develo p assessments . NCLB it' s not a new
claus e added to the law and in the past the
Departmen t di d not writ e any regulation s or
guidanc e on what that means. | thin k the
guestio n that we want to have for thi s group
I's whether it s helpfu | for us to provide
some furthe r informatio n or clarification
aroun d what it means to make every effor t to
provid e nativ e languag e translatio n of tests.
| thin kK injust as a last point befor e we
star t th e discussion , and th e question s that

we have we know that state s contex t for this
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and some state s have Englis h only laws which
means they don't have the lega | authorit vy to
arriv e in the nativ e languag e of the
assessments , and if you discus s if it's

helpfu | about how that stat e la w interacts

wit h thi s piec e that s in the federa | law
that just got passed. W want to make sure
that s a challeng e in some state s and think
what that might mean in the statut e and
regulation s we are thinkin g about. | would
ik e to open it up to discussio n question s if
that s okay. The firs t questio n is that
statute s specif y that a stat e must make every
effor t to develo p assessment s afte r languages
othe r tha n Englis h that' s significan t to

ever y studen t populatio n in the state.

There' s two question s to thi s what must the
stat e do to demonstrat e it s effor t to make
ever y effort . Relate d to what constitut e as
languag e t o a significan t extent . W will

star t wit h th e make ever y effor t question
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first.

Ms. Jackson : So what you just
referre d to about the legal or the dynamic
betwee n federa | and stat e was exactl y my
qguestion . | know you sai d you coul d explain
it if you would Ik e to do it later . | know
Massachusett s does have an Englis h only law
and that chapte r 71A | thin k that s moving up
throug h the level s to try to change that . |

was curiou s about that dynamic.

Mr. Rooney: Clarificatio n is
helpful . | amhappy to tur n it over to Kay.
Ms. Rigling : | thin k th e critical
words here are make every effort . | think

the normal rul e is that in order to receive
federa | fund s is if ther e i s a requirement
that applie s to the receive d of thos e funds
the n th e federa | la w woul d govern , and if

ther e is a conflic t wit h stat e law, stat e law
woul d have to change. The fact s her e that

says make every effor t | thin k is a qualifier
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and that languag e would be read in the
contex t probabl y of the Englis h only state
laws.

Ms. Pompa Thank you. | hope you
wil | indulg e ne all of you because thi s is a
particula r passio n of mine and it s an
opportunit 'y to tal k about Englis h learner s in
the way that ESSA bring s in terms of my
forefron t that is by includin g the English
proficienc 'y in the overal | stat e of
accountability . That s why thi s is important
to all of us. That change has lot s of
implication s for assessment . W are not here
to regulat e accountability .| thin k mary of
th e assessment issue s we make wil | impact the
accountabilit y assessment s we make wil | be
important , th e language s that they need

assessment s in to ask for hel p has been in

plac e sinc e 1994. | became directo r of the
offic e of bilingua | educatio n and th e federal
government in 1995. In that year we sent out
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arequest for state s to tel | us if they
needed help . Nobody responded . Lookin g at
thi s 25 year s late r | thin k it s tim e we take
thi s head on. The comments | am about to
make reall y | amtryin g to keep in the

contex t of the assessment s that are required
of ESSA | thin k it s importan t that all of
us thin k about it that way. | too was in a
schoo | that was prohibite d for speaking
Spanish . | amto o marny in our generation

los t our nativ e languag e becaus e we were not
instructe d in thei r nativ e language . | think

it s extremel y importan t for all childre n to

lear n language s and particularl y for English
learner s not to los e thei r language . | think
there' s remedie s elsewher e in the law. | do

want to remin d us that righ t now we are
talkin g about th e adjustment s to or the
accommodation s of th e nativ e languag e to the
assessment s that are specifie d in the

legislation . Given that what | would
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recommend is that we ask the state s for the
firs t time afte r 25 year s to giv e us much
more detai | about th e language s in their

state s and that be part of the regulation.

And that s a comple x thin g becaus e it' s not
onl y th e number of language s that are present
it reall y is very closel y tie d to the
instructio n that is provide d in that

language . As | said | ama fir m believer
tha t instructio n shoul d be provide d in the
nativ e language , but that s a figh t that
take s plac e elsewher e and it s anothe r part
of th e legislation , so | do thin k it's
importan t to loo k at whethe r instructio n is
offere d in thos e languages , but | thin k that
ther e are othe r element s that we shoul d look
at and th e stat e shoul d loo k at as part of
th e large r networ k about decisio n of how
nativ e languag e assessment s ar e offere d for
this .  Ore is the distributio n acros s the

grad e level s of thos e speakers . W do not
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test kid s or are not require d to test kid s in
K-2 that is where th e preponderanc e of

Englis h learner s are. That does not negate
the fact that there’ s many state s that have
Englis h learner s at the grade s we do test.

It s importan t to loo k at that . It's

importan t to loo k at the use of the
assessment so the fact that you don't have
nativ e languag e assessment s for this

particula r use shoul d not preclud e native
languag e for diagnosti ¢ purpose s to go hand
in hand wit h th e Englis h testin g and a lot of
state s do that to giv e you more information
about what student s know not what the y don't
know. Again, that s not part of this . |

als o thin k we need to loo k at the plan s of
that state . As Kenji pointe d out there' s how
mary state s now that have th e seal of bi-
literacy , 18 state s would have a seal of bi -
literacy . | would thin k thos e state s would

want to begi n assessin g in th e native
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languag e if that s part of thei r long -term
plan . That s up to the stat e to provide.

They shoul d be require d to tal k about their
long -ter mpla n in reportin g thei r need for
assessment s in the nativ e language . So

takin g all of thes e factor s int o account the
regulatio n shoul d reall y be about how states
repor t what language s they need in the

contex t of what thei r languag e contex t is and
what th e needs of thei r learner s are. They
shoul d be require d to repor t on all of these
categorie s and not repor t the data to the
Departmen t and say her e you decid e what to do
wit h it . Here is what we want to do wit h it,
and here' s why we made th e decision s that we
made and you have contex t for the federal
government for makin g thei r judgement s about
where language s are needed. Finally , | think
it s importan t that we beyond tightenin g up
reportin - g and | don't know th e practicality,

not th e practicalitie s or th e operation s on
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how thi s works . | believ e in regulation.

You coul d cal | for furthe r stud y perhap s of a
commissio n or someone to loo k at th e use of
nativ e languag e and to loo k at thi s law and
th e requiremen t fro m a more researc h based
perspectivn e and als o to do a bette r jo b of
takin g a wider vie w of the entir e countr y and
where we are goin g and what state s ar e doing
and what th e lates t development s are and that
sort of thing . | thin k it would be a very
usefu | thin g and perhap s that coul d be part

of guidance , and | would prefe r it to be part
of th e regulaton . W tighte n up what's
reporte d fro mth e state s and provid e the
categorie s includin g grad e span and what the
instructio n are, and what the plan s are of
the stat e in the nativ e language . And what
thei r justificatio n for why they do or don't
use th e nativ e languag e and furthe r that

ther e be some sort of body establishe d by the

federa | government to be begi n to loo k at the
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use of nativ e languag e assessment s and
lookin g at th e researc h and practice.

Ms. Harper : | thin k Aaron gave a
reall y good descriptio n of the statu s of
nativ. e American' s in thi s country , really
quic k very concis e overvie w of what has
brough t us to where we are today as the
sovereig n nation s of thi s country . The very
comple x constituencie s and monito r agencies
that we negotiat e as triba | members as Native
America n members of thi s country . So agai n
am goin g to go back and ask that to frame up
thi s discussio n on Englis h learner s we
describ e all the categorie s and that we
conside r all the categorie s of EL's that are
in the lawas we go throug h thi s and reflect
on what th e secretar y sai d yesterday,
yesterda y | can't even tel | what day it is,
two days ago. You know that at the heart of
it thi s is acivi | right s lawthat we are

talkin g about and we are lookin g for equity
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and civi | right s in this . Section

8- - definition s of Englis h learner s carried
throug h her e says th e ter m Englis h learner
woul d use wit h respec t to an individual

meanings , A, someone age 3-21 B, who is
enrolle d or preparin g to enrol | in an
elementar y school or secondar y school , C, one
who is not born in the Unite d State s or who's
nativ e languag e i s a languag e othe r than
English , who is a nativ e America n or a Alaska
nativ e or a nativ e residen t of the outlying
area s and who comes fro m an environmen t from
a languag e othe r tha n English , has had an
impac t on th e individual s language

proficienc y or thre e who i s migrator y who's
nativ e languag e i s a languag e othe r than
English , and who comes fro m an environment
where a languag e othe r tha n Englis h is
dominant .  You know | mean we have to talk
about what thes e are and we have to

understan d that ther e are severa | categories
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of EL's that we are talkin g about here. So
thatt s goin g to fram e up, you know, the
beginnin g of our discussio n here, and | hope
that we are abl e to move forwar d and talk
about this . W have distinctiv e definitions

of EL's in here for our Nativ e American
studesand for our nativ e Hawaiia n student
and for our Alask a natives , and we must
conside r that in the contex t of educatio n in
mary of our sites

Mr. Hager: Thank you for that

Leslie . | amgoin g to go back on the
comments. | appreciat e your comments though
the firs t one is the legal question , and | do

understan d how we make ever y effor t there' s a
qualifie r there . However, if you loo k at the
actua | lawin a stat e you know what' s the
differenc e betwee n assessin g language s other
tha n Englis h and instructin g in other , in a
languag e othe r tha n Englis h so that when you

ar e determining , you know, is ther e a
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conflic t or is ther e not the formal rul e is
th e federa | la w supersede s and you ar e taking
thi s money, lot s of money so you need to
comply wit h the law so that ther e shoul d be a
stric t construct ? | guess, strict

constructio n approac h to ther e or is there

not a conflict ? | thin k wit h some laws it
ma be writte n in such a way that you are
stuc k and ther e is in fact a conflic t and
make every effor t if it s agains t the law,

it s agains t the law. 1In othe r state s there
might be roomto the law. Your rul e only
applie s to thi s not that . In term s of

lookin g at how state s defin e and | thin k it's
an importan t distinctio n to make reporting
not only reportin g for Englis h learners , but
als o Englis h learner s wit h disabilities.

There' s reall y a deat h of informatio n only
fou r state s reporte d participatio n and EL's
wit h disabilitie S on genera | assessment s only

18 on EL's wit h disabilitie s for the
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alternat e assessment and alternat e academic
standards . In term s of the dat a requirement
definitel y make sur e we includ e the English
learner s wit h disabilities.

Ms. Rigling : | want to respon d to
Mr. Hager' s comments. W are not in any way
interpretin g stat e law here. | just wanted
to point out that the federa | law does not
demand nativ e languages . |t certainly
strongl y encourage s that , but it does not
requir e that ther e be a nativ e language
assessment . | thin k to the extent that we
jus't need to keep in mind that ther e is in
thi s area in particula r a lot of new answers
in terms of what the federa | la w require s and
what th e conflict s ther e might be wit h state
laws , but | don't want in any way to chill
any discussio n because | thin k it s very
clear that the lawis encouragin g native
languag e assessin g thes e student s in the

vali d and reliabl e manner and that is in the
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law. Wha we have to do is figur e out how we
can do that in some context . It might be
nativ e languag e context . It might be
appropriat e accommodation s that are currently
bein g required . That s sort of what we need
to do her e today.

Ms. Ricker : Thank you. | have a
guestio n and the n an offe r for an answer to
th e questio n or to the questio n you posed.
My firs t questio n is how mary states
requeste d assistanc e to develo p native
languag e assessment s up to thi s point and
the n what generall y what are th e outcome s of

some of thos e assistanc e or that assistance?

Mr. Rooney: | can tr y to answer
that . | wil | have to check on the first
part . | don't know that any state s requested

assistanc e fro mth e Departmen t on providing
nativ e languag e translatio n assessments . |
wil | say that relate d to thi s th e Department

provide s fundin g to all state s as formula

DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the wdheproduct of
subcontractor. The Department has determined that the transcript contains errors, including typographical errtirfyeroorsanch
other errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfdbepatetenhée
unable to correct the vast majority of these errors because there is no recording or othercelititi@iecsuld be used to produce a morg
accurate transcrif@onsequently, the Department is making this transcript publicly available, despite the errors, coitsiptéeart with
commitment to make such a transcript available; but the Departmens ¢hatiin no case should it be relied upon for purposes of

verbatim citation of statements made during negotiated rulemaking.

Page 65




1 fund s that go to state s every year and in
2 order to hel p the mdevelo p and administer
3 thei r assessment s so ther e i s finance

4 provide d for the developmen t of their

5 assessments . | don't know if we provid e any

6 technica | assistanc e nativ e translation s of

7 assessments.

8 Ms. Ricker : A follo w up question
9 thinkin g i n particularl y in state s that maybe
10 hostii e to worl d languages . Is it permissive

11 for a distric t to go around a stat e to ask
12 for assistance?

13 In our laws to have a state

14 assessment system , and so | mean th e question

15 would be wit h th e distric t be goin g around

16 thi s for assistanc e in administerin g or

17 implementin g th e stat e assessment or woul d it

18 be askin g for assistanc e wit h respec t to some

19 sort of loca | assessment requirement?

20 Ms. Ricker : They woul d be askin g for

21 assistanc e at the local level?
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Again , | thin k th e requiremen t is on
a stat e assessment system.

Ms. Ricker : That s helpful . | would
add to Leslie’ s point | actuall y though t her
comments were very germane to th e question
you have. Whda do the state s do to meet the
requiremen t to mee every effort ? | would
want to put a fin e point in addin g to that in
sayin g that | would expect the stat e that
woul d have to separat e out it s demonstration
of every effor t int o includ e all exclusively
to addres s al | the categorie s and to make
sur e there' s specifi ¢ addressin g of every
effor t to an indigenou s languag e and every
effor t of nativ e language s in that state . I
woul d furthe r answer that questio n by asking
the state . This is a differen t approac h to
th e same questio n of making every effor t and
that is askin g a stat e to addres s any
hardship s or barriers . The stat e believe s it

has and | believ e that differen t way of
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gatherin g usefu | informatio n for the
secretar y as he or she offer s assistanc e to
state s who hopefull y star t askin g for it
Thank you.

Mr. Chau: | just wanted to piggy
back of f of what mentione d befor e about
havin g guidanc e for stat e plan s on what data
to report . | would encourag e us to maybe not
necessarii 'y over regulat e what has to go in
thos e plan s becaus e our state s are very
differen t as well . | wouldn' t want any of
th e expecte d reportin g requirement s to
unnecessaril y impact district s withi n a state
as well . For example, LA unifie d alon e has
more Englis h learner s than all but four
state s on thi s list . Let ne say that that's
prett y significant . Wé have more English
learner s in our distric t alon e than all but
four state s on thi s chart . That bein g said
you know to expect the stat e of Californi a to

respon d in a very kin d of restrictiv e way in
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any sort of plan might not actuall y mee the
needs of all the loca | district s either . |
encourag e us to thin k throug h that mainly
becaus e we know immigran t community,

immigrant s may als o be concentrate d in

specifi ¢ communitie s and neighborhood s and so
for exampl e when you loo k at the lis t of
reassessment s for Californi a ther e are two
specifi ¢ language s that are not presen t there
that would be impacte d here in the Los

Angele s cit y specificall y Korean and Armenian
whic h ar e significan t population s in our
community . Mary of us come to our country

and are educate d so it might make sense for
thos e newcomers to be assesse d in their

nativ e language . W als o have very , we have
othe r immigrant s who come to our cit y and
come wit h ver y littl e forma | educatio n fro ma
nativ e grou p in centra | and Sout h America
speakin g language s lik e Quechua and others

and where assessment s might not make a lot of
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sense. | just want to put that out ther e and
say that | appreciat e the need for state s to
provid e dat a on th e immigran t populations,
but als o to allo w state s th e flexibilit y to
repor t out on specifi c¢ district s in their
state s as well and leav e flexibility .| know
that lookin g at some of thes e othe r states
lik e Michiga n and other s where | am aware
there' s immigran t communitie s that are
concentrate d in specifi ¢ areas that we need
tha t flexibilit y in the plan s for state s to
provid e justificatio n where the y might offer
some assessment s in the nativ e languag e and
not in others.

Ms. Evangelista : A coupl e of things.
| thin kK we are talkin g about two slightly
differen 't things . W are talkin g about
nativ e languag e assessment s and native
languag e t r ans | atsiwbhionl® tend to be very
differen t for student s and translate . Coming

fro m New York where | thin k the y have been
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quit e at the forefron t for a lot of thi s work
we do provid e translation s for students.

They are not alway s one hundre d percent

correc t or accurat e but | have seen at our
school a lot of school s lik e ours that serve
newcomers and many of the m interrupted

education , unaccompanie d minor s that the
translation s have been tremendously

beneficia | for our students . It doesn' t mean
that the student s have to tak e it in their
nativ e language . Student s and parent s are
give n that choice . | thin k as Kenji eluded
to it s there , there’ s when you are talking
about thre e to eight year s when you are
coming in already , alread y literat e in your
languag e to develo p language . It' s not
somethin g that s the same for every student,
and we have seen studen t who i s develop
languag e very quickl y who it take s longer
dependin g on lot s of things . Are they here

at home and workin g and so mary othe r factors
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that are factore d in for students ? Those,
the optio n to have that side - by- side

translatio n for student s for some of them

it s wonderfu | becaus e remember that any test
that we are lookin g at is an Englis h reading
comprehensio n test first . If you are looking
at a scienc e test or math test you need to
understan d what th e questio n is ? Asking

| t®H-- alot of us haven' t take n a science
tes t probabl y sinc e hig h school . | can sit
down and tak e th e hig h school righ t now and
do okay on it because | know how to loo k at a
guestio n and figur e out what it s askin g me
and that accommodatio n for st udestsoat
leas t helpin g the mwit h th e direction s and to
figur e out what th e questio n is asking.

Again , for student s who aren' t full vy literate

I n thei r languag e it' s not alway s helpful,

but th e choic e shoul d be there’ s and their
familie s whether to have that accommodation

or not . To have not it ther e I thin k the
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test is invalid . You are not sayin g what the
studen t knows. The last thin g is thi s idea
of significan t extent it was reall y helpful
for me to see thi s informatio n becaus e we are
give n th e language s and we are give n th e test
in fiv e language s to provid e for students.
When | looke d at the data here | coul d see
two of our major language s whic h ar e Arabic
and Bengal i we don't have for students . That
has been a consisten t issu e in our schools
that | am handin g out you know th e Spanish
and th e mandari n translations , and th e very
fe w Korea n student s or the very fe w Russian
student s that | might have. | have huge
population s of Arabi ¢ and Bengal i students
that don't have that sid e by sid e translation
and to be able to loo k at that data and say
that loo k whateve r we say is the top

language s in your stat e shoul d be at least
represente d or we do have th e optio n for

student s can respon d in thei r native
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language , and someone wil | grade it for them
I f that s a choice . That' s differen t than
havin g th e question s ther e or the optio n to
understan d what th e questio n is askin g in the
nativ e language.

Mr. Payment: Okay | have a coupl e of
point s | want to make. Firs t of all |
appreciat e you hittin g th e issu e of validity
becaus e we had a prime r on our firs t day on
researc h and statistic s and validity
reliabilit y and fairness . So if we aren't
applyin g thos e standard s we are expecting
student s to demonstrat e thei r performance
throug h an invali d tool . | thin k that s key
and | thin k that s very key and we always
have to come back to that . |If you have a
bia s that doesn' t understan d that the n you
need to recogniz e that . So | als o would do
nmy ancestor s in the futur e generations , |
would be remis s if | didnt , so one of the

saying s that we hear all the time that we
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jus t America n Indian s fin d just so such a
conundru mis you are an Americ a now boy,
speak English . It' s lik e well , okay we get
lef t out of argument quit e a bit , but the
issu e is it s same as the immigrants . The
expectatio n that we have to confor mto a
certai n styl e or in order to fuly

participat e American's . W were her e before
Englis h was here so that expectato n is
unrealistic . The conundru m of us bein g here
firs t and bein g subjecte d to all of the
processe s to stri p us of our cultur e and
languag e and our accessibilit y based on
adaptation s of that is an interestin g thing.
| wil | tak e that hat off for a second and |
wil | put th e accountabilit y hat on. | am
lookin g at thi s lis t of thos e state s that
have assessment s offere d in nativ e language.
It was a languag e that we read throug h the
la w and where Lesli e read throug h where the

nativ e languag e Nativ e America n language . We
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use it so frequentl y now because it s in the
law : We forge t th e Nativ e America n portion

in the nativ e languag e is lef t out. |If you
loo k on thi s lis t thi s lis t suggest s that
when you asked for in 1991 i s something

that' s criticall y needed today . So | think
if we are goin g to do a servic e to our
populatio n moving forwar d we need to get

that . That s very different . | know state
sovereignt y and all of that it s very

differen t tha n mandatin g something . | think
we need a scor e car d or baselin e that can
suggest what we are actuall y doin g now and
that might lea d to best practices . Wi knows
state s wil | see that othe r state s are doing
It and it s not so painfu | or horribl e or

un- America n maybe we can do it . | do think
that if it s in the guidanc e or regulations

the n | prefe r th e regulaton s which is to
compel th e dat a collectio n of state s that do

accommodation s and assessment s and i n their
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nativ e languages . | thin k ther e was one last
point . So all right , so understandin g state
sovereignt y becaus e th e provisio n for
sovereignt y for state s is the same as it is
for America n India n tribes . | n subparagraph
thre e sovereignt y for state s and foreign

nation s and India n tribe s our sovereignty
comes fro mth e same origin . Maybe ther e is a
provisio n for us to assert ourselve s as a
triba | nation . The federa | government is our
truste e they may have to tak e a backseat -- |
thin k that maybe we have been a littt e too
la x in sayin g that thi s is what we lik e for
you to do whether you tak e the fund s or
whether you do it or not is up to you. |

thin k maybe you shouldn' t get thos e funds . |
als o pay taxe s if you are not followin g law
you shoul d not get thos e ta x dollar s right?
Maybe i f we too k an assertiv e rol e there
maybe state s woul d come along . | think

state s are more likel y to come alon g if we
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hel p the m come along . It' s one thin g to
expect state s to do things . It' s anothe r to
show the mthe utilit y of doing it . | think

maybe educatio n th e Departmen t of education
can be facilitativ e inthat part as well
Thanks.

Ms. Pin Ahrens: | want to follo w up
on somethin g that Kay had sai d that

differenc e shoul d be give n to state s as

Englis h states . The stat e i s makin g every
effort . | want to make sur e that s correct
in term s of what was said . | want to remind

folk s here that we are regulatin g ESSA but
thes e regulation s have to be complian t and
aligne d wit h othe r federa | regulatons . So
thin k about our conversatio n when we were
talkin g about accommodation s for students

wit h disabilities . We als o refe r to section
504, so | want to remin d folk s that one of
th e regulation s we need to conside r or I'm

sorr y one of the laws we need to conside r is
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that titt e six of the civi | right s act of
1964. Last year the Departmen t of education
and th e Departmen t of justic e jointly

release d guidanc e that | though t was
phenomenal . | amgoin g to refe r to it in
term s of what th e student s and parent s are
entitte d to. Inthe fact sheet fro mEd's
website . It says Englis h learne r students
are entitte d to Englis h learne r program s with
sufficien t resource s to ensur e th e programs
ar e effectivel y implemente d includin g highly
gualifie  d teachers , suppor t staf f and
appropriat e instructiona | materials .  School
district s must have qualifie d EL teachers,
staf f administrator s to implement thei r EL
progra m and must provid e supplemental

trainin g when necessary , and so thi s i s just
a small portion . M point here is that this
IS a requiremen t that we must that the states
and th e district s must suppl y sufficient

resource s to effectivel y implemen t these
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programs . So when we are thinkin g about
validit y and reliabilit y of assessment s we
have to ask th e state s to demonstrat e that
the y ar e supplyin g sufficien t resource s to
implemen t thi s law so that it als o complies
wit h titl e six. | know that ther e are a
number of languag e acces s place s that are you
know file d wit h offic e of civi | right s every
year . Aot of thes e have to do wit h basic
complianc e wit h the la w such as parent s not
receivin g translator s for thei r IEP meetings.
| thin k historicall y there' s been exclusion

of EL's and thi s reall y needs to be addressed
i n th e regulations , and ther e has to be very
stron g demonstration , but th e state s are
doin g what they are doin g what they are

legall y require d to do. It' s not a question
of are they making enough effort ? Are they
actuall 'y complyin g wit h th e federa | la w for
titl e six ? They are require d to effectively

implemen t and to suppl y adequat e resources.
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| want to note that you know ther e has been
litigatio n over thi s we know in the case law
versu s Nichol s non Englis h Chines e students
sought relie f agains t San Francisc 0 schoo
distric t claimin g they shoul d be taugh t the
Englis h languag e instruction . Shoul d we
procee d i n Chines e or shoul d we provid e to
affor d the m equal educatio n opportunity ? The
Supreme Court foun d that th e San Francisco
Englis h only educatio n violate d titl e si x of
the civi | right s act of 1964. There' s been
othe r simila r cases that have been file d on
th e equal educationa | opportunitie s act of
1974. | amnot goin g to go int o all of them
becaus e thi s woul d be a length y conversation.
W need to remember as -- kin g reminde d us
that ESEA is a civi | right s law and that this
Is acivi | right s provisio n in the civil

right s law and that thes e regulation s have to
be in lin e not only wit h ESEA and wit h title

si x and th e equal educatio n opportunities
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act . Thank you.
Mr. Evers: This is nearl y a great
distress . This is probabl y th e most

importan t issu e that we fac e that | thin k in
the las t thre e days. There' s a histor y in
Wisconsi n aroun d this . Ther e was pressure
put on, there' s certainl y pressur e put on
ther e and secon d generatio n Germans state
pushe d havin g Englis h taught in school s and
ther e were civi | dispute s all acros s the

stat e of Wisconsin . They jus t ignore d th at
and kept teachin g English , teachin g for
decades . | say that to assur e peopl e that
everythin g that has been talke d about is a
realisti c expectatio n of states . | think

thi s is an area and thi s is a permissiv e part
of the lawor a permissiv e part of the law as
was state d and there' s no explici t authority
for us to recogniz e to regulat e thi s to my
knowledge . | coul d be wrong. [|If we have

package d thes e thing s int o guidanc e and
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guideline s and | just thin k that thi s is a, |
won't say over reach . Everythin g that s said
shoul d be done. Everythin g that s been said
shoul d be done. | just believ e that we have
to fin d a way to make sure that we are

followin g the law, and the la w doesn' t give
us the authorit y in thi s area. In tur n or in
additio n th e Departmen t under thi s ESSHE is
innovativ. e a-- they are enshrine d to provide
grant s for state s lik e new Hampshir e that are
lookin g at new ways to asses s childre n that's
good. | can't thin k of any othe r bette r use
of that fund than to use it for that . W are
talkin g about providin g an appropriate
assessment for chidre n is expensive . We

need federa | government' s not onl y technical

assistanc e aroun d thi s area . | thin k we have
prett y good technica | assistanc e in our
states . W& need resource s and | thin k that

we need a partnershi p wit h th e federal

government to make thi s happen.
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Ms. Rigling : | just wanted to follow
up on th e point about whethe r there's
specifi ¢ authorit y to regulate . | think
ther e is. This is sort of what | touche d on
the firs t day that we can't regulat e on
somethin g that' s inconsisten t wit h the
statut e or outsid e the scope. W don't need
th e statut e to specificall y say you must
regulat e on thi s particula r topi ¢ in order
for us to be abl e to regulate . | mean that's
why we are here. W are here to regulat e or

conside r regulation s on thing s that are

eithe r unclea r in the statut e or where
additiona | regulator y languag e woul d be very
helpfu | in order to clarif y the statut e or

furthe r th e purpos e or inten t of th e statute.

| don't want us to thin k and | apologiz e if |
sai d somethin g that would chil | the

conversatio n in thi s area becaus e | think

ther e are thing s in statut e that we certainly

coul d regulat e ont o clarify , explain , promote
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furthe r the abilit y of Englis h learner s and
indigenou s population s who's nativ e language
Is not Englis h to be abl e to participat e in
th e assessment system s of the state s in a way
that is vali d and reliabl e and enable s those
student s to be abl e to show what they know
and can do. That s reall y what we are here.
W are here to figur e out are ther e ways that
th e federa | government s regulaton s coul d do
thi s in a way that s consisten t wit h the
statute?

Ms. Podziba : There' s a lot of tents
up. | suggest we go for fiv e minutes . At a
guarte r of | thin k it s fai r to giv e everyone
a chanc e to stretch.

Ms. Pompa | was goin g to ask if we
had moved to th e next questio n becaus e others
have addresse d it if that s case | would like
to addres s it .  When were you plannin g to
come back to it officially?

Mr. Rooney: You mean th e second part
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of the firs t bullet ? So | amfin e wit h the
second questio n if peopl e had comments about
the firs t part that we get to hear all of
that.

Ms. Podziba : It' s just other s have
gone int oit . | would say let s includ e it
mary peopl e have. Just a littt e bit harder
for you to sif t throug h | thin k we are there
anyway. Thanks.

Ms. Pompa In that case | think
it s the very squish y notio n to be abl e to
say what to a significan t extent is. | do
than k Kay for your statemen t righ t now. |
thin k there' s regulatio n that might help
clarift 'y thi s and in the regulato n | would
not recommend that we set a number or mandate
a cut off that we provid e languag e that tells
state s the kind s of thing s that they should
loo k at to determin e if thei r language s are
presen t to a significan t exten t whic h would

includ e th e number of language s spoke n per
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grad e level . The fac t whether ther e are
sufficien t numbers of a languag e per grade
leve | that can be so that the assessment s can
be validate d to accepte d psychometric
practice s that coul d be anothe r thin g that
you coul d loo k at and th e languag e of
instruction . Those are just some idea s and
there' s other s | think , but | do think
providin g clarificatio n to state s woul d help
the mto determin e what a significan t extent,
but no cut off for the federa | government or
not a significan t number.

Ms. Goings : As | loo k at this
guestio n it bring s to mind a slowly , but
increasin g subpopulatio n of student s that |
struggl e wit h as a speec h language
pathologist s and ny staf f who tr y to assess
thes e student s and that' s th e populatio n of
cochlea r implante d student s who are just
hearin g for the firs t time and some of them

are implante d at th e middl e school and high
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schoo| level , so they are leavin g a culture

of not hearin g to a cultur e of hearing . And
then if we don't have a whamm on that many
of the mare Englis h learner s so it s a real
struggl e for the mas we conside r thi s reg

let' s conside r all student s and particularly

wit h thi s specifi c¢ disability.

Ms. Podziba : Thank you. Okay let's
tak e a brea k and reconven e at 11.

Ms. Podziba : Okay. All negotiators
here we wil I jus t giv e you anothe r minute.
Okay. W are goin g to pic k up where we left
of f and Marcus you were next up.

Mr. Cheeks: Thank you Susan. |
wanted to brin g to ligh t fro mth e standpoint
of a small stat e th e importanc e of the
cultura | aspect of thi s questio n and | think

you mentione d th e aspect of a settin g that

woul d yiel d additiona | support s that coul d be
passe d back to states . | thin k that wil | be
somethin g definitel y warrante d and necessary,
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and a lot of place s where some of the EL
student s are in such small numbers and people
don't know what to do when thos e children

show up, and they are speakin g a different
language . As much as we have done | thin k in
term s of sharin g support s we are finding

pocket s of place s where peopl e jus t don't
know what to do. | thin k th e awarenes s piece
in term s of th e Department reall y delving

int o particularl y fro m ny planning

standpoint . Whda are state s doin g that will
hel p us get to the point of every effor t I
thin k the every effor t has to go beyond
somethin g that you are saying , yes, | am
makin g ny value d effor t somethin g shoul d be
reporte d and somethin g shoul d be documented
to show what th e effor t look s like . At the
same tim e th e cultura | piec e i s where people
jus t don't know how to respon d in as much as
titl e six laws are in plac e that law

constitute s complianc e all the time . People

DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the wdheproduct of
subcontractor. The Department has determined that the transcript contains errors, including typographical errtirfyeroorsanch
other errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfdbepatetenhée
unable to correct the vast majority of these errors because there is no recording or othercelititi@iecsuld be used to produce a morg
accurate transcrif@onsequently, the Department is making this transcript publicly available, despite the errors, coitsiptéeart with
commitment to make such a transcript available; but the Departmens ¢hatiin no case should it be relied upon for purposes of

verbatim citation of statements made during negotiated rulemaking.

Page 89




10

11

12

13

14

15

16

17

18

19

20

21

jus t don't know even th e absenc e of the law.
They don' t know thos e thing s are required.
Wha we found | thin k is that reall y gets a
bette r produc t i s when peopl e understan d the
rationa | and understan d support s that are
availabl e and understan d th e necessit y of
providin g necessar y component s to the EL
students . W have foun d succes s in tryin g to
loo k at academi c languag e beyond jus t EL
student s becaus e what we are findin g and |
was gla d to hear Regin a mentione d hearing -
impaire d students . Because of cultur e you
end up wit h certai n sets of childre n that do
not understan d academi ¢ languag e we found
that is bein g used wit h EL students , and they
als o suppor t the very same thing s with

African - America n student s becaus e of the
cultura | voi d and th e academi ¢ languag e and

I n the absenc e of understandin g academic
languag e particularl y in thei r homes. |

woul d brin g that aspect to ligh t as we are
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tryin g to make th e decisio n about definin g or
tryin g to understan d how to codif y the every
effor t that a stat e i s making.

Mr. Wilbanks : Just to follo w up on
what Tony and some exten t to some extent
mentione d as we thin k about thi s challeng e |
thin k it s somethin g we all not e and perhaps
woul d need to be done. Sone of the things
that we are takkin g about does cost money. |
hat e to injec t budget s int o this . As | look
at it | just flppe d to the federa | budget
they aren' t flus h wit h money. | don't
believ e the D& is flus h wit h money. | asked
Tomif his stat e had more tha n he needed and
he coul d send us some. | don't believ e he
has more tha n he needs nor does most states
and district s in thi s nation . Thin k about
how thes e thing s get implemented . | ama
practitione r thatt s where | resid e and that's
where | think , but most | won't say most, but

mary | try to keep up wit h some of these
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thing s but most schoo | district s in the

natio n are goin g throug h some sever e budget
challenges . When we put int o regulatory

languag e that we have to do somethin g that

bell s go off and the dollar s tall y up. |
know it would be good to say well you know we
can't keep it s -- back as a reaso n not to do
it . | als o thin k that we have to be

realisti c and maybe here' s an area for us to
put some languag e i n th e guidanc e section

rathe r tha n regulator y in helpin g states
determin e how the y can do some of thi s and
maybe do it bette r or cheaper or whatever . |

do know that it s a great challenge . |

certainl 'y wish we coul d doit. It would be
nceif we coul d do it , great , we wil | go
home and star t goin g it . Not only does it

get playe d out in physica | resource s it gets
playe d out on human resources . | think
Marcus elude d to that . |If we had some Arabic

translate d assessment s we probabl y have some
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student s that wil | be abl e to have a higher
grade . | just want to cautio n us as we are
her e to develo p regulation , but it als o is

regulator y as well as guidanc e that may be
some of thi s we focu s more on th e guidance

sid e tha n on th e regulator y session , but

reall y alread y says unles s we thin k we can at
th e federa | leve | make a mandate and it gets
done withou t any money. | don't thin k that
wil | necessaril y happen as just for a little
bi t of realisti c thinkin g on a coupl e of

thes e things . | suggest we move more toward
th e guidanc e sectio n tha n regulatory.

Mr. Hager: Thank you. A coupl e of
comments startin g wit h Tony, and | thin k also
maybe Alvin' s comments as well , and in the
case in terms of you know guidanc e versus
regulatio n and you know i s thi s an are a that
we shoul d be or couldn' t be regulating . The
whol e reaso n why we are here i s becaus e the

statut e itsel f says if the Department wants
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to regulat e it in thi s area they need to do
th e negotiate d regulate d or whateve r it's

calle d anythin g regular . | don't know what
it stand s for any more. All of thes e things
are appropriat e for regulaton . The other
point is especiall y in terms of the language
and th e statut e about the, you know, make
ever y effor t it s discretionar y in a sense
but it s not totall y discretionary . Make
ever y effor t means you have to make an

effort . It doesn' t mean you can do whatever
you want or ignor e it . That' s a statutory
requiremen t so if the money is ther e whether
it s enough money i s anothe r question . If
you want thi s money thes e are the thing s you
have to do to comply wit h the statute . Then
th e question , the next questio n then is to
what exten t are the phrase s in th e statute
wil | it be helpfu | to clarif y that language
I n some ways or not? So that s reall y where

we are now i s thi s somethin g that we could
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benefi t fro m gettin g clarification ? It
wouldn' t be violatin g the statut e to do that
and definitel y the more thing s that can go
int o th e regulatio n versu s guidanc e | think
th e Dbetter.

Ms. Podziba : With th e permissio n of
the group | would lik e to tak e th e five
comments that are peopl e who currentl y have
thei r card s up and the n ask Patric k to move
us to the second questio n on thi s issue . |
believ e th e Department has hear d quit e a bit
on the firs t one, and | assume has enough to
go on in order to develo p some regulatory
text . Let s hear thes e fiv e question s or
thes e fiv e comments befor e we go to the
secon d question . Liz you are next.

Ms. King: Thanks so to Tony's
earlie r point about th e authorit y to regulate
and re -enforcin g what Ron said . It does say
In the statut e that shoul d th e Department

choos e to regulate , whic h implie s the y have
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th e authorit y give n the y have th e author
under othe r la w ther e is specific

prohibition s aroun d th e Department' s ability
to regulat e thos e are narro w prohibitions.

It s a lega | authority . The concept of
negotiate d rul e makin g and th e Department

ik e we all had to reques t for information,

and we all file d comments that s how we got
to be here and the n the y decide d of the

thing s in 111 (b)(2 ) thi s is what they wanted
to tal k about regulatn g on. That s why we
are here talkin g about thes e things . | will
say what is in the negotiate d rul e making
proces s is very simila r to what happened

whic h is some of us are goin g to advocat e a
lot for regulatio n becaus e of th e additional
lega | protectio n it s goin g to provide . Some
folk s are more incline d to do thei r job s well
withou t th e need for regulaton . | thin k we
are sort of where we were expecte d to be in

that syste mothe r tha n th e one regulation
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that Tony got super excite d about yesterday.
(laughter)

Mr. Evers: There' s goin g to be
anothe r one comin g up.

Ms. King: Can't wait. To sort of
ste p back on th e subjec t | thin k Alvin

framin g about limite d fund s is a great

framing . It does call us to ask what is most
important . W have limite d dollar s what do
we spend the mon. | thin k thinkin g about

nativ e languag e assessment in the contex t of
accommodation s acces s and inclusio n and

makin g sur e that all student s have the
opportunit 'y to access the conten t and are
appropriatel y assesse d so we can make sure
the syste mis workin g for all students . |
thin k it s alway s usefu | to remin d us that we
need to be very intentiona | and thoughtful

about our requirements , and make sur e that

th e requirement s that we have that the

decision s that we made ar e consisten t with
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th e value s that Thomas pointe d out to make
sure all of our kid s have th e opportunit y to
be successful . | wanted to than k you for
that framing . To put a plug | thin k a lot of
supporte d comma assessment s acros s states
specificall y for one of the reason s we
supporte d that is the efficienc y that it
provide s and th e opportunit y to provid e a lot
more nativ e languag e assessment s becaus e you
have a lot large r studen t populatio n who has
acces s to the mso each individua | stat e isn't
on the hook for financin g thei r own native
languag e assessment . Sort of to than k Marcus
for his fla g about -- and thin k of thi s as
anothe r opportunit y to plu g thos e best
practices . Sorry | tal k to fast . (laughter)
thinkin g about universa | desig n for learning
ma have been learne d to serv e one grou p of
student s to infor mthe best way to provide
Instructio n for all group s of students , and

we do certainl y want to protecte d those
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service s whic h are dedicate d for English
learner s on the basi s of thei r English

learne r status . W want to absolutel y make
sure that all childre n are benefittin g from
th e best practice s that you know. | mean
there'’ s leadin g educator s acros s all

differen t fieldin g here and we shoul d make
sur e that expertis e that educator s informing
al | instructio n for all children.

Ms. Podziba : | would lik e to offe r a
friendl y amendmert to the reg neg comment.
W ar e expecte d where we expecte d to be on
day thre e meetin g one. The expectatio n all
of you wil | see it in your interes t to bring
your concern s close r aligne d to each other
becaus e of th e benefi t of bein g abl e to
actuall y impact what the rul e says rather
tha n havin g the Department go off on it s own
and determinin g what it wil | say. Just a
friendl 'y amendment

Ms. King: Just to respon d to that
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amendment. | thin k hopefull y not necessary.
| do reall y do believ e that we can find
consensu s on all of thes e issues . | trust
everybody' s motivatio n in thi s roo mand that
we were al |l brough t togethe r becaus e of the
differen t perspective s that we all offe r and
a recognitio n that whateve r happens in
implementatio n needs to be grounde d in the
contex t that we are all coming from.

Absolutel y | hope it didn' t feel that was
necessar y but that is certainl y ny intention.

Ms. Podziba : Thank you.

Ms. Harper : | was just goin g to some
guestio n and commert about regulato n and
regulator y languag e or guidance , and | would
say that thi s sectio n what we are talking
about here alread y is providin g regulations
and is alread y givin g that our student s in
Puert o Ric o are exempte d fro m Englis h medium
assessment s of conten t and that was in the

previou s law and that has carrie d forward
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int o this . It s in our packet of materials
and it s in all of our areas where we are
referring . So student s in Puert o Ric o are
exempte d fro m Englis h mediu m assessment

conten t they are strictl y give n i n Spanish.
We have othe r title s withi n th e broade r space
of ESSA that suppor t nativ e America n language
right s and our right s to describ e program s of
instructio n and curriculu m and assessment and
evaluation , and were named alig n sid e of
Puert o Rico but that righ t gets trumpe d by
th e one state , one test , one, you know, one
languag e rule . Wha we are talkin g about is
we want to alig n Nativ e America n language

right s wit h thos e of Puert o Ric o under the
assessment s here. This is alread y they are
exempte d ther e i s specifi c¢ languag e in here.
We are talkin g about bein g abl e to tal k about
regulatons . This is what' s happenin g here.
It s not all just guidance . W do have the

authorit y to do that and are bein g asked to
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do that

Ms. Ricker : Thank you. First , |
wanted to just commert that | agre e wit h what
was sai d befor e the brea k on th e ide a of
havin g state s defin e significan t extent . And
in part of that | do believ e we takke d a
ittt e bit about how significan t exten t and
demonstratin g making ever y effor t as a nice
check and balanc e for each other . | would
ask the mto provid e guidanc e for state s to
conside r not jus t th e number or concentration
of Englis h languag e learners , but recognition
in the lawof Englis h languag e learners,
definition S so Nativ e America n student s and
Hawaii Pacifi c islande r student s as well . We
provid e that guidanc e to state s as they
defin e significan t exten t the y conside r other
recognize d Englis h learner s alread y in
statute s i n othe r places.

Ms. Pompa Can | respon d to that?

| sai d state s shoul d defin e wit h guidance

DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the wdheproduct of
subcontractor. The Department has determined that the transcript contains errors, including typographical errtirfyeroorsanch
other errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfdbepatetenhée
unable to correct the vast majority of these errors because there is no recording or othercelititi@iecsuld be used to produce a morg
accurate transcrif@onsequently, the Department is making this transcript publicly available, despite the errors, coitsiptéeart with
commitment to make such a transcript available; but the Departmens ¢hatiin no case should it be relied upon for purposes of

verbatim citation of statements made during negotiated rulemaking.

Page 102




10

11

12

13

14

15

16

17

18

19

20

21

DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the wdheproduct of
subcontractor. The Department has determined that the transcript contains errors, including typographical errtirfyeroorsanch
other errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfdbepatetenhée
unable to correct the vast majority of these errors because there is no recording or othercelititi@iecsuld be used to produce a morg
accurate transcrif@onsequently, the Department is making this transcript publicly available, despite the errors, coitsiptéeart with
commitment to make such a transcript available; but the Departmens ¢hatiin no case should it be relied upon for purposes of

fro mth e federa | government on th e categories
the y shoul d loo k at what to define.

Mr. Ahart : In terms of what the
state s are require d to repor t would be
fantastt ¢ if that coul d be aligne d with
what' s alread y require d under othe r titles,
titt e six for example . It' s not implicative
and possibl y contradictor y request s for
sharin g informatio n and that we take
advantag e of what' s alread y in code and under
othe r titles . | wanted to speak a bit about
what Marcus and Alvi n bot h referre d to at the
loca | and the stat e level . | thin k it's
importan t to recogniz e fro m a fiscal
perspectiv. e and othe r resourc e perspectiv e as
states 6 abilit y to suppor t district s in
carryin g out whateve r is in code. Mr. Chau
reference d th e huge percentag e of the EL's
that LA has in the stat e of California.
However, there' s many larg e district s in

Californi  a wit h very larg e populaton s and
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smalle r state s such as lowa, but certainly

not exclusiv e to lowa wit h a real drop in
suppor t at the stat e leve | and th e federal
leve | for supportin g refugee s in particular.
Refugee s are tendin g to lan d in our urban
areas in smalle r state s that populatio n can
be very divers e and very concentrated , but
not ris e to the leve I of the stat e to meet.

| loo k acros s th e suppor t material s here and
you woul d thin k there’ s only one, second
languag e in lowa, and | have over a hundred
language s and student s fro m 88 countrie s of
bith . The stat e Department reall y only has
ny distric t to conside r on most of these
issues , and therefor e is not particularly
compelle d to be equippe d to suppor t us
effectively .| would imagin e that Marcus has
a challeng e simila r to that in Mississippi

and there' s state s all over thi s countr y that
have that issue . A lot of what we are

talkin g about here frankl y woul d skat e right
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over and not effec t very meaningfu | way a lot
of the student s in a lot of states . | just
it just wanted to lif t up that it s really
importan t that whateve r is put int o regs we
keep in mind Derric k context , and ny context
and Marcus' . There' s a huge arra y of

situation s that s very difficul t to prep regs
even if they are me are goin g to make a
positiv. e impact on how we are abl e to serve
our students . So | know we are all

intereste  d in the best interes t of all of our
students . However, tryin g to protec t our
studestight s has to happen in th e context
of providin g appropriat e resource s and

contex t as we work thos e regs.

Ms. Pin Ahrens: | wanted to respond
to thos e comments fro m Alvi n and Thomas about
money and th e resources , and whil e |
appreciat e that in place s lik e California
wit h larg e population s or small place s with

emergent population s that cause a new
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additiona | need and demand fo r resources,

it s not alway s about a lac k of resources
sometime s it s just a pure lac k of wil | to
comply at the distic t or stat e level . |

wil | giv e you one example. | went on a tour
wit h some of ny civi | right s friend s to an
award winnin g schoo!l in California . The
principa | proudl y showed us the new

facilitie S beautifu | athleti c facilitie s and
talke d about th e extensiv e afte r school
program s and musi c and technolog y it sounded
fabulous . | was particularl y please d to see
that she had a studen t handboo k tha t talked
about everythin g a studen t needed to know to
succee d at that hig h school and to get into
college . It talkke d about scholarshi p and
cours e introductor y and the n | asked a simple
question . | said , do you translat e thi s into
Spanish ? | am an advocato r for th e Asian
Pacifi c¢ islander s and | wanted to know do you

translat e it int o just one language ? Her
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answer was no. Lookin g at th e statistic s at
your school sinc e I' ma forme r math teacher
that s 255 student s alon e that are English
languag e learner s that are not gettin g to the
handboo k that accordin g to DQ guideboo k it
shoul d be give n in thei r language , and it
shoul d be give n to every other language . |
aske d do you inten d to translat e thi s next

year now that | flagge d it as a proble mas a

civi | right s advocate . She said no. | dont
thin kK we can. | looke d at you in California
you have acces s to translators . Wha is the

cost 7 It can't cost more tha n upgradin g your
footbal | and your track ? This is

discretionar y spendin g that you have put
money int o0 so you are fin e wit h expanding

afte r school and athletic s and other

resource s and you ar e not prioritizin g your
Englis h languag e learner s and you are winning
an award, but you are not complyin g wit h the

lawin a very basi c way. So | wil | say you
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know | amgla d ther e are place s that are

tryin g to do the righ t thing , but what I am
concerne d and what is ESSA i s makin g sure
there’ s complianc e for thos e place s that

reflus e to do the righ t thing , so you know we
have to provid e guidanc e for thi s purpos e and
we have th e authorit y to do it . So one of
the thing s | would lk e to recommend sinc e we
are lookin g for soluton s is that if a state
believe s they cannot provid e appropriate

accommodation s let' s have some reportin g on
thei r fisca | and non-fisca | barriers . | want
insigh t int o what is happenin g at the LEA and
at the stat e leve I in terms of thei r non-
committe d discretionar y spending . Where is
that uncommitte d money goin g becaus e maybe
thatt s the money that shoul d be goin g int o a
fe w translation S here and ther e that would
provid e impact right ? So let s loo k at those

priorities . The second thin g I want to

recommend you know i n relatio n to this
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guestio n of th e determinin g language s where
assessment s in nativ e languag e i s needed |
want us to thin k about and acknowledg e that
tes t developmen t take s time . | appreciate

th e dat a that shows where th e EL student s are
when we loo k at certai n threshold s and you
use certai n numbers. W shouldn' t be looking
at the statu s of curren t student s in the
syste m becaus e we are not goin g to develop

th e nativ e languag e assessment s in tim e for
them. W shoul d be projectin g what the
languag e needs are. | would recommend that
any methodolog y the stat e uses needs to use
censu s figure s whic h i s more consistent
acros s the U.S. than the numbers that you
know ar e provide d throug h analysi s of NCS
dat a and some stat e variatio n for

identificatio n of EL's, so to get a more
accurat e number let s use thos e census
categorie s or that census methodolog y of

identificatio n throug h th e home language
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survey . | believ e th e nationa | academy of
science s actuall y studie d thi s in 2011 as to
whethe r censu s methodolog y and account s were
accurat e and coul d predict , and were
comparabl e to th e state s counts , and there
was findin g that census or methodolog y could
be utiize d to a degre e or accurac y and
consistency . And | thin k on that poin t they
recommended th e use of the thre e year
communit y survey s over the one year community
surveys , and then | als o want to ask that
state s incorporate , loo k at some of the
change s i n educationa | outcome s at th e state
leve | whic h might fla g some of thos e emerging
population s that are appearin g in
concentrate d area s i n district s so that we
can tak e car e of thos e issue s in smaller
states.

Ms. Podziba : Patrick , | am goin g to
ask you to read out th e second question.

Mr. Rooney: Thank you. W have a
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lot of good comments on thi s issu e paper in
general . | wil | read the second questio n |
thin k Rit a and a lot of comments so far have
addresse d th e questio n already , so | thin k we
have a lot that we can tak e back and think
about what that might mean if we were to try
to thin k about thi s in regulatons , so if
peopl e have othe r thing s we wanted to add to
that . | thin k we have a lot of feedback.

The questio n is how does the need to ensure
all Englis h learner s are assesse d in the
languag e forme d most likel y to accurat e data
i n potentia | challenge s in state s that may

fac e language s othe r tha n English?

Mr. Evers: This is a general
comment. | expres s authority . Regulations
do need to clarif y congressiona | intent.

It s not to make new polic y and so here
Congres s has looke d at thi s issu e and chose
not to requir e any trigger s or so on and so

forth . As we develo p thi s larg e lis t of
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regulations , | want to make sur e that they
are used to clarif y congressiona | intent.
Ms. James: | just have been just

sittin g back listenin g and | immediately

starte d thinkin g about the staf f in my
building . | starte d to wonder how ny staff
wil | ensur e that we are teachin g th e content
in a way where all student s can obviously
access it . And the n what wil | teacher s do if
all of our student s have not all but our EL's
are abl e to receiv e an assessment , and in a
differen t languag e that they are not abl e to
translat e themselves . Wha does that mean
for professiona | development ? Wha does it
mean for dat a drive n instruction ? Then if

th e instructio nis in the Englis h language
how do we ensur e that test s and or

assessment s are vali d and or reliable
consideratio n the proces s that we too k to
asses s the content is not in the same ton e or

the frame as it was taught . So the n the
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othe r facto r that | thin k about wit h regard
to assessment s for our EL's are the need to
begi n to thin k about guidanc e associate d with
perhap s accommodation s for our EL's and so
specificall y when | thin k about a studen t who
has th e abilit y to have resource s next to

the m and the y ar e utilizin g th e resources

durin g thei r assessment IE, a dictionar y and
maybe even anothe r perso n thei r firs t looking
at thi s assessment in the Englis h language
and the n takin g the time to translat e in

thei r nativ e languag e usin g th e resources,

the n respondin g to the questio n in their

nativ e languag e and the n takin g the tim e to
translat e back int o English . The questions
that | have the two thing s that | reall y want
to point out reall y does make ne wonder about
th e staffin g portio n whic h bucket s int o the
are a of resources . | completel y understand
what it means to thin k about money and | also

understan d what a scal e look s like . If you
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are give n a hundre d whateve r it is or a
hundre d pennie s or whateve r you have ther e it
doesn' t matte r to ne the unit of measurement.
My point is you are only give n a hundred.
Somethin g els e is goin g to compromise . |If we
are sayin g to ourselve s amongst each other
that we are wilin g for somethin g els e to
compromise . W are goin g to have another
discussio n year s to come about how to fix

that . So | reall y would encourag e us to be
ver y thoughtfu | and in regard s of are we

goin g to regulat e somethin g or are we going

to offe r additiona | guidanc e the n perhaps
hav e accountabilitie s at the stat e leve | that
ensur e equity . The othe r questio n or comment

that | made reall y goes back to a statemen t |
made yesterda y Kenji regardin g accommodations
for newcomers not jus t newcomers, but for all
EL's whic h is somethin g | would reall vy like
to have a respons e to.

Mr. Rooney: Do you want to clarify
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that questio n if you are lookin g for Kenji to
response?

Ms. James: Yesterda y | asked about a
guestio n for newcomers when we tal k about
stat e give n assessment s | am thinkin g deeply
about what' s necessar y in order to capture
what student s have learne d and or mastere d or
even befor e they learne d it in Americ a what
they brin g to th e table?

Mr. Hakuta : Thank you fo r bringing
that back up. | thin k you know again , the
assessment throug h the nativ e languag e is a
for m of accommodations . It is and it is
appropriat e that as we sai d for student s who
are eithe r have receive d or have a histor y of
receivin g instructio nin that languag e or if
th e assessment is used for othe r purposes
such as for jus t understandin g where they are
coming fro m and what thei r backgroun d is for
havin g that availabl e | thin k is really

important .  Then ther e ar e accommodation
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practice s that make bot h universa | as well as
targete d that coul d hel p student s more avidly
expres s thei r knowledg e of th e are a being
assesse d and that coul d involv e anythin g from
you know glossarie s that are availabl e up
fron t insurance s and thi s sort of in a sense
thi s isn' t an accommodation , but it is
universall y availabl e but makin g sur e that

th e item s avoi d unnecessar y languag e demands
that are not construc t relevant , so

additiona | tim e and availabilit y of

instructio n throug h th e nativ e languag e and
so forth . Wha we do know is that ther e are
some of thos e practice s that are helpfu | but
for student s who are new arrival s that are
comin g wit h essentiall y no Englis h there's
nothin g othe r tha n a nativ e language
assessment that it s agai n you know validated
and appropriat e for thos e student s and so
that doesn' t just need a simpl e translation

throug h Google translat e of that test that's
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made available . You know basicall y so |

thin k ther e ar e practicall y speakin g there's
goin g to be student s whom ther e i s nothing
availabl e becaus e th e languag e isn't

represente d sufficientl y in numbers. No
amount of added accommodatio n i n Englis h in

th e practice s and mostl y helpin g student s who
are sort of that some intermediat e advanced
leve | of proficenc 'y in Englis h would be
helpful . | amafrai d that ther e are always
goin g to be some number of student s and maybe
a lot of student s for whom accommodation

eithe r throug h adaptatio n of Englis h or

throug h nativ e languag e version s of the
assessment woul d not be available.

| appreciat e you sayin g that.

Ms. Jackson : | appreciat e you naming
that you heard a lot on thi s already . | will
try to keep thi s brief . W are talkkin g about

a reall y comple x but growin g grou p of

student s are righ t now classifie d under one
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genera | term. W had peopl e speak to the
variatio n of what that ter m means. | want to
stres s that | don't thin k there’ s any
advantag e or great benefi t to givin g a
blanke t set of accommodation s for all EL's
and that it reall y just as 504 plan s an IEP's
need to tak e int o account that an individual
child s needs, histor y and the trick y part
wit h that is you don't want it to then be on
an individua | basi s be more influence d by
what' s availabl e at the school or what's

bein g done at th e school but what is best

practices . That s somethin g that we will
have to tr y to navigate . It reall y you know
one child , one el in one classroo m or even

two in the same classroo m the y have different
profile s and needs. What' s bein g done in
term s of accommodatio n shoul d translat e to
th e testin g environment . That s tricky
navigatin g that you don't want the cart

befor e th e horse . If the chil d is never
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1 usin g dual languag e dictionar y in the

2 classroo mijus t providin g one on a testin g day
3 wil I not necessarii y benefi t the chil d or be

4 a facto r in thei r abilt y to show what they

5 understand . Thank you.

6 Mr. Pohlman : | would lik e to sort of

7 tal k about th e interactio n betwee n providing
8 the stat e develope d assessment languages

9 other than Englis h and accountabilit y a

10 il e bit more. | amthinkin g that guidance

11 or regulation s als o need to be clea r and you

12 guys have likel y though t about thi s about
13 bot h measurin g proficienc y but the n also

14 growth . Marny of our stat e level

15 accountabilit y system s that are bot h of the

16 stat e level s are peopl e who are lookin g at

17 growt h as a measure, but we have authorizers

18 and other s usin g growt h i n innovativ e ways.

19 | thin k what strike s me most about this

20 conversatio n is that there' s guil t because

21 you have a horizonta | growth . You have the
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compariso n amongst school s or student s in
school s that maybe highl y concentrate d and
have no EL populato n and that same
assessment needs to be abl e to measure
proficienc y betwee n thos e student s of the
same grad e level . It als o needs to be able
to measure th e growt h of proficienc y between
grad e level s for an el studen t who may
transitio n betwee n takin g the test wit h the
translato r accommodatio n and the n not taking
that test , and how do you measure that

st udes gréwt h betwee n thos e two
assessment s year afte r year ? | thin k that's
an importan t measure that for jurisdictions
that are small and have hig h level s of
student s wit h that are speakin g languages

thi s coul d have a dramati c effec t on a state
leve | GP or stat e leve | formulas . | want the
fok s at Ed to know | was thinkin g about
that , but to als o conside r that withi n any

regulatio n of guidanc e to state s on how they
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shoul d be thinkin g about integrating
translato r accommodations.

Mr. Payment: | have a framing
commert and so addressin g th e questio n of
what challenge s do the state s face ? So |
thin k one of the challenge s is clarit y and so
| am back and fort h betwee n becaus e I' m an
administrato r to o becaus e | know the
applicatio n in terms of what resource s do you
have and what can you do practicall y with
what you have, but withou t the clarity . So |
am back and fort h betwee n guidanc e and
regulatio n withou t the clarity , the n we are
goin g to defaul t to all the other stuf f that
happens back home includin g th e politc s and
th e legislatur e and et cetera . Without
somethin g stron g | thin k to o ofte n we default
back. | just want to giv e a quic k overview
of establishe d law and where we are at right
now. So we are at righ t now is when the

constitutio n was writte n ther e was a
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repudiatio n of the firs t approac h in
educatio n was purita n education . It was
religiou s educatio n okay and in th e schools
and in school s at that tim e th e constitution
was writte n to repudiat e that . There's
specifi ¢ and | know thi s is the strict
constructionis t and righ t wing lik e to say

why isn' t you know all of thes e thing s being
honore d i n th e constitutio n the y were never
I n th e constitution . The constitution

prohibite d those . So we don't have a
nationa | righ t to an educatio n per se except
for America n India n student s becaus e it s in
th e treates . In the 13t h amendmert to the
exten t to anybody has a righ t to an education
and we have an equal righ t and that s the
13t h amendment to th e equal protection

clause . Then flas h forwar d so | guess that
wasn't clea r enough so then in 1964 we had to

pass a civi | right s law. That is what we

meant by equal protection s and thi s is what
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happens , and the n titt e one is establishe d in
order to provid e for the equit y aspect versus
equalit y so that s a very simpl e concept that
gets lost in this . So equal measures is
inherentl y unequal dependin g on your American
who you are as an American , and so equity
measure s are what titt e 7 and ESSA are all
about . Wha can we do to make more equal
throug h practic e and throug h fundin g and
resource s so that everybod y can lear n so we
have an equal righ t to an education ? Without
that we have a separat e but equal doctrine
whic h the 1964 civi | right s act was intended
to abolis h and involv e th e societ y of past.
Havin g sai d all of that | als o know that

state s have all of the restraint s and
constriction s and fundin g and all the

politic s back home, and thi s part of the

part y sayin g thi s and thi s part of the party
sayin g that . | thin k withou t clarit y in the

regulatio n | thin k and it ma seem contrary
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to thos e who expresse d themselve s at this

leve | that the realt y and th e funding

sources , and you know you ar e getting

basicall y an un-funde d mandate in larg e part.
| thin k thi s reall y support s what the
practitioner s at the stat e leve | are saying
becaus e withou t somethin g stron g you are

goin g to be abl e to do the equit y measures
you are goin g to end up defaultin g back to
the minimal that you thin k that s adequat e to
do. So | guess | went throug h all of that to
reinforc e that . | thin k we need real strong
languag e to make clear . | thin k we need to
make it clea r in guidanc e that the funding
needs to flo wto make sure it happens. |If a
stat e i s makin g decision s not to do something
that is equitabl e based on not havin g the
resource s | wonder about that too. Stop for
a second. If all of thes e fund s are intended
to be undue th e un-equite s the n what are

they doin g wit h the funds if it isn' t to do
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to arres t th e inequities?

Mr. Hager: Thank you. | jus t wanted
to quickl y brin g back some of the
conversatio n fro myesterda y as applie d to the
languag e and form . Firs t of all Audrey's
poin t about all the thing s we talke d about,
th e exposur e to th e platfor m and exposur e to
computer s to ensur e the format is
appropriate , gettin g accurat e result s and the
second one is the student s that are English
languag e learner s wit h disabilitie S m& need
th e doubl e accommodation s to meet bot h of
thei r EL and disabilit y relate d needs. So
you are workin g on the for mof the assessment
you need to be thinkin g about the
implication s for student s wit h a disability
who als o are an Englis h learne r to
accommodat e bot h perspectives.

Ms. Harper : W have th e questio n the
need to ensur e all EL's are assesse d in a

languag e most likel y to yiel d accurat e data
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on thei r knowledg e and abilitie s and how does
that interac t wit h the state , you know how do
we describ e that in here? And a littt e bit
today | have got, | had a littl e bit of
distractio n thi s mornin g becaus e at home our
student s in our languag e mediu m schoo !l our
ste m student s who are learnin g all of their
conten t in the Nativ e languag e throughout

thei r entir e elementar y year s are at home and
they sai d oh we are gatherin g the sap for the
maple syrup . W have so much we don't have
anywher e to put it . They are askin g ne | am
in Washingto n DC in a cab in the city . |

sai d you know put it in the pen and fir e and

uncl e wil | be out to boil late r and we will
make do. It wil | get you more containers
thatt s where | amat. M heart is at home in

th e woods and pickin g sap and bein g with
thes e kid s who are doin g all of thi s in their
Nativ e language , Ojibw e language . W have so

mary barrier s back home agains t us and our
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righ t to be abl e to provid e a progra m of
instructio n for our students . Alot of
barrier s come throug h thes e idea s and
interpretation s surroundin g assessment s which
we can' t abstrac t and say, and assessment is
only if thi s over here is part of an entre

progra m of instructio n tha t woul d necessarily

includ e pedagogy and we are -- and all of
thes e aspect s and assessments . How in the
languag e of instruction , how mary different

all of thi s stuf f must be, you know,

conferre d in our program s of instruction.

How do we conside r all EL ¢ sand remember |
tol d you guys about that . The different

contex t in whic h our EL's and how do we make
thi s as leas t burdensom e as possible ? We
have ways to do thi s for our Nativ e American
languag e mediu m student s what we tal k about
Is that we want to alig n th e othe r titles.

W want to alig n our right s withi n title

thre e and th e Nativ e America n language s act
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wit h th e assessment provisio n and thi s title
one here. W want to be abl e to exempt our
student s fro m Nativ e American , fro m English
languag e mediu m assessment s and be abl e to
provid e the m throug h our Nativ e American
languag e mediums. It' s not only our kid s at
home in Minnesota . W have kid s in you know
New Mexico , Arizon a and Montana and Hawaii
and Alask a and if we loo k back on these

chart s where they say oh you know here' s some
of the languages . Alask a has al |l of their
nativ e language s recognize d as official

language s of the state , and yet they are not
allowe d to test throug h any of thei r 21

nativ e language s and you pic k onl y one Alaska
nativ e languag e is liste d in thi s chart . If
we go to you know Arizon a doesn' t even

mentio n Navaj o languag e New Mexic o does. If
we go to Hawaii , Hawaii is th e official

languag e of Hawaii righ t next to it with

English . Hawaiia n languag e mediumis not
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mentione d 1 n thos e statistic S i n Minnesota
where all 11 federall y of th e recognized

tribe s has declare d th e nativ e languag e of

th e nations . Ou Nativ e America n languages
are not mentione d i n Minnesota . We have
concern . Montan a whic h has te n Native

America n tribe s and languages , doesn't

mentio n one. German. You know? Native
America n language s are not afforded
consideration s but we have specifi c¢ right s in
titt e three . W have sectio n 3127 of
America n language s act whic h stat e programs
for nativ e program s and Puert o Ric o and not
withstandin g any part of thi s provision s that
under thi s part that serv e nativ e American
includin g nativ e America n Pacifi c¢ islander
childre n and childre n in the Commonwealth of
Puert o Ric o may includ e program s of

instruction , teache r trainin g curriculum
developmen t and evaluatio n assessment designs

for America n children , and childre n of
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limite d Spanis h languag e proficienc y except
th e outcome s of thes e such childre n shoul d be
increase d in Englis h proficienc y of such
children . W have every righ t to determine
our program s of instructio n whic h necessarily
contai n assessments . However, we come back
over to thi s state s says one test one
language . W woul d lik e th e same exemption
that Puert o Rico has receive d in thei r work
books where they are describe d as limited
Spanis h proficient , SO they are actually
educate d i n th e medium of Spanis h language
and thei r exempte d fro mtakin g languag e arts
test s in the mediumof English . If we go to
Puert o Rico' s accountabilit y workboo k we can
fin d that they actuall y end up studying

Englis h languag e art s as a conten t area, and
thei r assessment is stil , is sti | through
Spanis h medium. So they are exempte d from
havin g to tak e thos e Englis h languag e arts

assessment s in th e medium of English , and
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they als o trie d to work on thei r math

assessment s i n Puert o Ric o on their

translatio n attempts . They have been not
very they didn' t come off very well in their
problem s wit h th e validit y and reliabilit y of

the result s that came out on thei r math
assessment s that were translate d to Spanish
if we are talkin g about what is the language
and foremos t likel y to yiel d accurat e dat a on
thei r students . Recall that we have all of
thes e differen t categorie s of student s that
must be considere d in here and that as Native
America n languag e mediu m school s we have
every righ t to conside r that . W even have,
we have been workin g at thi s for 10 and 20
and 30 year s in our nativ e language
commun s twig 6 Nativ e America n language
schools . W have develope d our own systems
of assessment . W have not been given

milion s of dollar s fro many government form,

SO creat e thes e we did, thi s on our own and
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we did thi s on our own urgin g and we have
develope d our own assessment s of student
academi ¢ achievement . W have done validity
and reliabilit y check s on the m we have got

thi s in plac e becaus e we are good educators.
W are reall y good at what we do. W are
makin g a differenc e and we are reall y good at
understan d that s an importan t part of a
progra m of educationa | instruction . W want
to know how we are doin g for our communities
and how are we respondin g to our communities
and what we need to be abl e to develo p our
nation s much stronger . W have done this.

It s not been at a huge milion s of dollar
cost . It has take n human resource s but

that s our priorit 'y in our nativ e language
need | didn' t mean school s communities . We
hav e prioritize d that and we have done that.
So you know we develope d measurement s of math
and readin g and languag e art s i n th e language

of instructio ninclos e to 17 state s where
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our enacte d languag e mediu m school s are

locate d and we have done all of the validity
and reliabilit y checks , and we refor m after

fiv e year s and we do all of thi s stuf f and we
have got it down. So we have ways to provide
thi s to our Nativ e America n languag e medium
schools . W would lik e to suggest that the
rule s shoul d alig n the titl e thre e sections

that grant s us that civi | righ t wit h this

assessment s protection . W want th e same
right s at Puert o Rico. W were befor e this
countr y began doin g this . W are

discriminate d agains t and we are not given

thi s right . Yet, one other stat e like

territor y is give nthe right to do thi s to do
thi s above and beyond what is in in the title
one. W want to asser t our righ t for Native
America n languag e school s in Nativ e American
languag e mediu m schools . W coul d also

describ e that our student s would be exempted

fro m Englis h medium assessment s unti | a
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certai n number of year s afte r English

languag e becomes th e languag e of instruction

for more than 50% of the tme. You know so
we woul d defin e our Nativ e America n medium
school s as where school s conten t is taugh t in
50% or more of the day. There are some of
our school s do not have the capacit y to go
throug h 12t h grad e they do a transfe r out and
the y reduc e th e number of percentag e of the
day in which the content is taught in the
nativ e language . W do account for that as
well in our school s and so when th e school

fal s belo w 50% of th e day taugh t throug h the
mediu m of th e nativ e languag e the n the y are
no longe r a languag e mediu m schoo| the y are
effectiv. e an Englis h mediu m effectiv. e school
and the y shoul d be subjec t to medium
assessment s becaus e the y are Englis h medium
students . Wha we are talkkin g about is
specifi ¢ and rightfu | equitabl e consideration

for our nativ e languag e mediu m student s in
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thi s law. Let' s make that kin d of rule.
Thank you.

Ms. Pin Ahrens: | wanted to clarify
in the assessment in providin g more likel vy to
yiel d accurat e data. W have been focusing
on assessment s in our languag e that s what
th e issu e paper s have looke d at. W have to
remember and acknowledg e othe r accommodations
that maybe appropriate . Sonme of the m are
linguisti c and they are not alway s translated
and some of the m ar e nonlinguistic . Sone of
thes e nonlinguisti c accommodation s could
includ e extende d tim e in addito n to the use
of glossarie s or what was a sid e by side
translatio n becaus e researc h has shown that
when you have glossarie s or additiona | things
that student s have to refe r to the
accommodation s not effectiv. e unles s they are
give n that additiona | time . Other
accommodation s als o includ e offerin g students

th e abilt y to demonstrat e thei r knowledg e in
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differen t ways. | came acros s the

phras e -- I' mnot a researche r | don't
understan d what that means an exampl e that |
read about in computer adaptiv e test and
othe r compute r based testing , you know, there
was th e issu e raise d that student s have to
typ e in answers , but if they may be abl e to
demonstrat e thei r knowledg e by not

necessaril 'y typin g it in but showin g diagrams
or speakin g it in thei r nativ e language , and
havin g thos e result s inferre d in anothe r way.
So | guess | amreall y wonderin g about | hear
th e question s about we don't necessarii y have
th e expertis e we need to trai n our teachers.
Wha sort of technica | assistanc e is

currentl y availabl e at the federa | level
becaus e i n th e statut e there' s technical
assistance ? It sounds lik e that wil | be
provide d to state s for thi s you know

providin g th e linguisti c accommodation s in

term s of developin g test s in othe r languages.
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Wha about for all the other piece s of
accommodations ? | want to understand , you
know, are we providin g any sort of guidance
to state s and district s on thes e othe r forms
of accommodation s that they can utilize?
Whether it s bilingua | or telephoni c services
to provid e interpreter s and to read questions
or instruction S out lou d and the n th e other
guestio n | have is you know if ther e is a TA
availabl e what' s th e utilizatio n rate , you
know, our state s and district s seekin g it
out, but becaus e it s not availabl e you know
they just don't have access or if it is
availabl e are they usin g it ? | thin k this
woul d be a good indicato r as to whether we
have and thi s i s definitel y out of the scope
of thi s committe e to ask for more

appropriation s for th e Departmen t of

educatio n to provid e thi s sort of technical
assistance . | thin k in term s of the

regulation s in what we have th e authorit y to
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cover you know we don't liv e in that perfect
worl d I want. | thin k it would be helpfu | to
direc t state s to seek out th e technical
assistanc e that' s availabl e in the statute

and to repor t on thei r utilizatio n of that
technica | assistance , and the n als o provide
you know some informatio n about technical
assistanc e the y woul d want becaus e | think
that would be helpfu | for all of us to
understand , you know, what othe r barriers

ther e are that are not relate d to resources?
And it would be helpfu I for our preamble , and
| remember we sai d that we were abl e to write
in our preambl e to the regulatons . | would
ik e to have it include d in our preambl e what
thos e form s of technica | assistanc e are
availabl e and what th e consequence s may be to
state s and district s that don't comply with
all of the federa | and civi | right s laws that
addres s thi s accommodatio n issu e not jus t for

EL's but als o for student s wit h disabilities.
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Ms. Jackson : Ore barrie r or one
issu e | thin k that we haven' t addressed , but

| thin k is more appropriat e for 5 A instead

of 5 B. |Is the issu e of accurate
identificatio n of el student s in a way that
I s not detrimenta | and prohibitiv e to their

acces s obviously ? In ny distric t students
ar e classifie d when parent s check one box or
th e othe r upon registerin g wit h th e district.
This is led to reall y variabl e result s often
lik e inaccurat e results . So |I know that we
ma not be abl e to be prescriptiv e about it
but havin g a much more broadene d and

exclusiv e definition .| know Lesli e referred
to the categorie s | want to see what that is.
Ther e has to be some guidanc e at leas t on how
to determin e and who is an el so that if we
are talkin g about how we are goin g to
accuratel y asses s thei r knowledg e and

abilitie s we have to actuall y be assessing

th e righ t Kkits.
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Mr. Chau: | want to touc h on this
questio n agai n representin g Californi a which
we have based on thi s data 1.5 Milio n EL
student s in our state . W represent
certainl y the bul k of the student s who would
be serve d by thi s issue . | just want to
emphasiz e that | thin k it s importan t to
reemphasiz e what was mentione d befor e that
ther e woul d be no threshol d for guidance.
This is somethin g that state s can make
determination s about in partnershi p with
thei r agencie s as well . In part of the
regulation s it talk s about th e abilt y for
loca | educatio n agencie s to exten d the time
lin e for whic h student s are assesse d in the
othe r language , correct ? So | thin k that if
we als o focu s on loca | educatio n agencies
makin g that determinatio n | thin k that will
be key. | want to provid e a contex t -- may
even thoug h we have so mary student s that may

not actuall y be that impacted . The challenge
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ma not be as sever e becaus e of the prop 2.7
eliminate d bilingua | classe s for -- when we
tal k about assessin g student s in thei r native
languag e we have 1.5 milio n of them. The
majorit 'y of th e student s who might be

possibl y assesse d in thei r nativ e language
woul d mainl y be th e newcomers. Most of our
Englis h languag e learne r plan s at th e agency
leve | are focuse d on Englis h acquisition

startin g fro mthat firs t year on and so we
wouldn' t actuall y be assessin g based on at
leas t in our distric t our master pla n after
basicall y one year of sort of bi- language
educatio n that cover s some of th e content
area in thei r nativ e languag e afte r that.

The expectatio n that most of the core
Instructio n is Englis h on thei r knowledg e and
abilities . |If primar y instructio nis in
Englis h we woul d expect thos e student s would
be takin g thos e test s in Englis h afte r the

firs t year. So | just wanted to provid e that
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contex t to at leas t shar e wit h th e committee
about why thi s might not have a big impact on
Californi  a even thoug h we have such a huge
studen t populatio n of EL students.

Ms. Podziba : Thank you. Let s take
a bit of an earl y lunc h toda y and come back
at 1. 05 and we wil | star t wit h 5B.

Mr. Rooney: That s fine . |If you are
lookin g for a lunc h and you are lookin g for a
roomto mea in 1W109 is the roo myou can
use. It s back toward s th e same plac e you
were the last two days. W are changin g it
ever y day. 1W 109.

Ms. Podziba : Just a coupl e of things
to remin d you of publi c that there' s a public
commert sheet . There was a phone that was
foun d at the hotel if anyone los t thei r phone
It maybe at the hotel . It had a blu e cover
onit . If you lost a phone wit h a blu e cover
it s at th e hotel

Ms. Jackson : | als o misplace d my
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glasse s last night if they happen to show up
at the hotel if you can see the mthat would
be awesome.

Ms. Podziba : Eithe r that or they are
in heaven wit h all the othe r glasse s that
have been lost . About th e subcommittee , we
meet two weeks fro mtoday . That s a very
shor t tim e fro mth e work of th e subcommittee.
The peopl e who inten d to participat e on the
subcommitte e at th e brea k get togethe r to

identif y a time for a conferenc e call.

Patrick , do you have somethin g to say about
that?

Mr. Rooney: | appreciat e th e people
that volunteered . Again , th e subcommittee

that spent a lot of time talkin g about these
issue s | appreciat e your willingnes s to keep
engage d and thinkin g throug h it in the short
interi  m betwee n the meetings . |f possibl e we
are thinkin g about how to tak e al | of this

feedbac k and draf t somethin g that's
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responsiv. e to th e comments we ar e hearing
that we can brin g back for the basi s of
discussio n in sessio n two. |If the
subcommitte e we are goin g to develo p some
sort of proposa | or recommendatio n or extent
for the committe e if we can get it by say
middl e of next week if that s possible ? That
woul d hel p us get a chance to thin k about how
to incorporat e that ide a int o th e discussion
that we are puttin g togethe r for startin g on
Apri | 6th. | wanted to fla g that as a
possibilit y that if you had somethin g to
shar e wit h th e committe e for th e Department
that we can thin k about havin g incorporated
by th e next Wednesday it would be very
helpfu | for us.

Mr. Payment: | would lik e to suggest
when we do brea k that befor e we scattered
that we maybe meea over at th e Department of
educatio n and alig n our schedules . Monday

might work well for me | agre e whateve r we
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are goin g to do it s helpfu | you have it with
enoug h advance d notice.

Ms. Podziba : Subcommitte e doesn't
have decisio n authority . It shoul d be as a
recommendatio n to th e committee , anything
els e befor e we start ? | do know that a
coupl e of peopl e have to leav e befor e five
ocloc k traffi c issue s requir e the mto leave
a bit earl y to make thei r flights.

Ms. Jackson : | amals o flyin g out.
At the break if everyon e is flyin g out early
coul d meet over under the TV over ther e it
woul d probabl y be good to coordinat e cabs, if
possible?

Ms. Podziba : With that | thin k we
are ready to move to 5B.

Mr. Rooney: We wil | see if this
works ? W are goin g to switc h to 5 B, which
I s now focusin g on Englis h language
proficienc y assessments . | did want to say

one or two thing s if it s very ric h this
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mornin g and suggestion s whic h | definitely

much appreciate . | thin k ther e were a couple
of comments we spent a lot of tim e talking
about nativ e languag e translations oo
appreciate d Audrey and Rit a and a bunch of
other s talkin g about th e contex t of

translate d in contex t of how state s are
providin g accommodation s and accessible

student s and translatio n are one potential

optio n that the state s have and is that going
to work better ? And you know th e othe r piece
of thi s about Rita’ s commert around

complianc e wit h the law, and titt e si x is
part of, you know, the other piec e we talked
about yesterday ? The Departmen t does a peer
revie w of stat e assessment system s and

throug h that peer revie w we loo k at how the
stat e develope d thei r assessment and the
documentatio n they have that the test is

valid , reliable , fai r accessibl e and that it

provide s good data for all kids . The
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translate d assessment s or not they have to be
lookin g at that dat a and lookin g at that
evidenc e and providin g th e documentatio n it
gets reviewe d by peers . To remin d you it
follow s th e APA testin g standard s that are
the expert s in the fiel d that have identified
how to desig n a good assessment system . All
of thes e assessment s go throug h and they are
document s how the y desig n thei r assessment
systems . | amgoin g to try this . The other
thin g that | thin k Rit a mentione d and a few
other s aroun d technica | assistance . | did
want to addres s thi s a littl e bit . There' s a
bunc h of guidanc e document s that the
Departmen t has put out throug h elementar y and
secondary , and in the languag e acquisition

offic e where our offic e of right s for

accommodation s for all kid s includin g English

learners . Ther e we fun d some non- Department
center s that provid e technica | assistanc e to
states . There' s a serie s of regiona | centers
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for each grou p of state s that can provid e the
assistanc e for whateve r th e state s thin k they
need assistance , and they have a pla n where
the y work directl y wit h thos e provider s to
get assistanc e on whateve r topi ¢ or education
they need. There' s als o severa | content

relate d centers , one of whic h i s th e national

clearinghous e for Englis h language

acquisition . | saidthat righ t whic h is
specificall y providin g assistanc e to states
aroun d Englis h learne r issues . There' s also

a cente r for standard s and assessment , and
standard s and assessment implementatio n which
i's providin g direc t assistanc e to state s as
the y requeste d aroun d thei r assessments.

There' s technica | assistanc e vehicle s that
are provided . W als o have a small

discretionar y grant progra m whic h is

specificall y aroun d assessment s and we

provid e grant s to state s to tr y to identify

new or differen t ways to assess or repor t or
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identif 'y how to bette r provid e better

accommodation s and accessibilitie s for all

kid s includin g Englis h learner s and students

wit h disabilities . That s been ongoin g since

NCLB and provide d grant s and we provid e small

grant s to stat e where the y can identify

differen t ways they can vie w their

assessment s and scal e throug h other needs. |

just wanted to give that littt e bit of

contex t befor e we started . With that | want

to switc h to Englis h languag e proficiency

assessments . As we star t | would lik e to ask

Mr. Hakut a to giv e histor y aroun d thi s topic.
Mr. Hakuta : Thank you. So English

languag e proficienc y assessment s have evolved

sinc e thei r introductio nin 1970' s and to the

purpos e of thos e assessment s some of you may

recal | assessment s lik e th e bilingua | syntax

measure and the IPT and the los s and so

forth . We are introduce d to identif vy limited

Englis h proficien t student s which is who we
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cal | the student s the n for purpose s of title

si x complianc e wit h the civi | right s act of
1964, and thos e requirement s have been called
the lou d remedies . In the present day in
coronatio n is the dear col | e a g Ueted

that Rit a mentione d earlier . In the part
about identificatio n of student s who would

fi t under titl e si x that s how those
assessment s initiall y got introduce d and
mandate d for Englis h learner s being

appropriat e service s to mee thei r language
and academi ¢ needs. These assessment s have
grow n i n sophisticatio n over time , and under
no chil d lef t behin d the y became part of ESEA
accountability , but under the requirement s of
titl e thre e wit h th e requiremen t that the
Englis h languag e proficienc y standard s upon
whic h they are based the ter mis that they be
aligne d wit h th e conten t standard s of the
state . ESSA similarl y require s th e alignment

of the ELP standard s to th e stat e academic
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standards . So it s th e alignmen t or various
federa | documents that have used anothe r term
whic h i s actuall y technicall y more

appropriat e whic h i s correspon d that the
Englis h languag e proficienc y standar d should
correspon d to th e academi c standard s and the
reaso n why alignmen t is technicall y correct
Is alignmen t reall y refer s to basically

lookin g at th e same thing , so if you are
lookin g at a mg construc t and that an
assessment aligne d to it shoul d measure math
right ? And so languag e is th e language

thatt s needed in order to access and
demonstrat e knowledg e of the conten t and so
it s really , we need a differen t ter m than
alignmen t althoug h th e law has an alignment
in it . The ter m correspondenc e has been
introduce d and | actuall y thin k it s a good
way of sayin g they need to be relate d and
supportiv. e of the mof the standards . For

example , if you are talkin g about a
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mathematica | standar d aroun d bein g abl e to
understan d th e reasonin g of other s and so
fort h aroun d th e particula r math topi ¢ is
reall y the listenin g and th e speakin g skills
that are involve d in understandin g of that
math construc t that needs to be looke d at.
In any event thi s ide a of alignmen t is that's
what it means and that that s the crux of how
we shoul d thin k about th e relationship

betwee n academi ¢ languag e and th e kind s of
academi ¢ assessment s that measure the

academi ¢ construct s fro mth e question s and
5A. W know fro mresearc h wit h th e older
academi ¢ assessments , and | alread y mentioned
thi s and of cours e the las t discussio n that
they are relate d to th e academi ¢ assessment.
W have researc h that shows correlations

betwee n academi ¢ language , academic
assessment performanc e and Englis h language
proficienc y assessment s and the y are

correlate d and that -correlatio n varies
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dependin g on the leve | of Englis h language
proficienc y and that s a known fact . We
don't know and ther e wil | be researc h coming
out and in the futur e about the how they will
play out in the curren t assessment s being
used whic h have large r language . Curren t the
gualit y of academi c assessment s i s regulated
as Patric k mentione d throug h th e titl e one
peer revie w process , stat e standard s an
assessments . The Englis h sid e of the
proficienc y assessment whic h have been under
titl e thre e have not been subjec t to that
requiremen t so basicall y it s actuall y up to
state s that provid e assurance s that ther e are
hig h qualit y and so forth . The revie w of the
ELP assessment s coul d be integrate d | think
that s | don't know | don't mean to

anticipat e a solutio n that s part of why this
questio n comes up i s how does that play out
withi n the curren t titt e one requirements

give n that thes e assessment s are now part of
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titl e one. An additiona | qualit y situation

Is the use of Englis h languag e proficiency
assessment for th e identificatio n of English
learner s whic h i s require d by the loud
remedies . The case was mentione d earlie r of
a situatio n in whic h home languag e surveys
whic h reall y trigger s th e language

proficienc y assessment is used as th e sole
basi s of identificatio n and that would not be
consisten t wit h thi s requirement . They also
need to be assesse d usin g thi s or at an
assessment actua | assessment of English
languag e proficiency . That' s require d under
the lou d remedies . It s als o require d that
state s establishe d and implemen t after
consultatio n wit h LEA's representin g the
geographi c diversit y of stat e standardized
Englis h learners . Exit and procedure s must
includ e a requiremen t all student s that might
be assesse d withi n 30 days of enroliment

withi n a school or withi n a state . This
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raise s a questio n because in most cases and
practic e thes e assessment s are used for that
initia | identification . Ofte n there' s some
smalle r versio n of it a screene r of based on
that test that thos e qualit y issue s are
impacte d by the qualt y of the titlt e thre e or
th e Englis h languag e proficienc y assessments.
Thank you.

Ms. Podziba : Clarifyin g questions
for Ken;ji?

Mr. Hager: The Englis h language
proficienc y assessment s are they now part of
titl e one and are they subjec t to the peer
review?

Mr. Rooney: | don't know if we are
read y to answer that question.

That' s fine.

Mr. Cheeks: You used the word
correspon d is that differen t tha n the
standard s and thei r alignmen t to the

assessment s th e ter malignmen t is used there

DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the wdheproduct of
subcontractor. The Department has determined that the transcript contains errors, including typographical errtirfyeroorsanch
other errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfdbepatetenhée
unable to correct the vast majority of these errors because there is no recording or othercelititi@iecsuld be used to produce a morg
accurate transcrif@onsequently, the Department is making this transcript publicly available, despite the errors, coitsiptéeart with
commitment to make such a transcript available; but the Departmens ¢hatiin no case should it be relied upon for purposes of

verbatim citation of statements made during negotiated rulemaking.

Page 155




10

11

12

13

14

15

16

17

18

19

20

21

withou t a referenc e to correspon d that's
differen t that that relate d to EL Standard.

Mr. Hakuta : The academic
assessment s -- Englis h languag e proficiency
standard s als o have test s that alig n to those
standards , th e relationshi p betwee n the
Englis h languag e proficienc y standard s and
academi ¢ standard s so the y ar e different.
You know one of themis reall y about the
conten t of th e academic s and what they
represent . The languag e proficiency
standard s are reall y th e languag e that's
necessar y to lear n in and express
understandin g of it , so they are relate d but
they are not aligne d in that they are not the
same thing.

Mr. Cheeks: Thank you.

Ms. Podziba : Any othe r clarifying
questions?

Mr. Rooney: | thin k we are ready to

go to the issu e paper.
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Mr. Rooney: Thank you Kenji for that
introduction . So steppin g back jus t the
Englis h languag e proficienc y test s whic h ELP
for short are solel y differen t tha n the
conten t assessment s that you have been
speakin g about for the last day and a half.
This is test to see thei r leve | of language
proficienc 'y so that way they can make sure
student s can meet th e standard s of education
in the school . It s not tie d to a particular
grade . It' s somethin g that state s have for
all Englis h learner s in thei r state . | want
to separat e that out a littl e bit . As Kenji
mentione d generall y or is require d by la w the
ELP test s have to measure speaking , reading,
writin g and listening , there' s four domains
that are lai d out in the ESSA As Keniji
mentione d thi s i s somethin g that s not a new
requiremen t that state s have ELP assessments
In state s that change that . This was

somethin g that was covere d i n aroun d supports
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for Englis h learner s part s of it are in tile
three . The part of it havin g ELP test s which

puts it in the same bucket of informatio n as

th e stat e assessment . |t makes for this
conversatio n today . The one thin g that we
wante d to poin t out and particularl y draw

your attentio n to is lai d out in the issue
paper . |If you loo k at the firs t paragraph
where th e statut e says that the annual ELP
assessment must be, sorr y that require s that
th e stat e ensur e that each school distric t in
th e stat e provid e for an annual assessment in
Englis h languag e proficienc y for all English
learners . There' s othe r section s of la w that
tal k about the ELP test that specifically

refe r to that as a stat e or statewid e ELP
test which is why we thin k it ma be helpful
to clarif y here whether that shoul d be

clarifie d in the regulaton . The othe r thing
to point out about thi s is a statewid e ELP

test is not somethin g that is new. [|f you

DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the wdheproduct of
subcontractor. The Department has determined that the transcript contains errors, including typographical errtirfyeroorsanch
other errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfdbepatetenhée
unable to correct the vast majority of these errors because there is no recording or othercelititi@iecsuld be used to produce a morg
accurate transcrif@onsequently, the Department is making this transcript publicly available, despite the errors, coitsiptéeart with
commitment to make such a transcript available; but the Departmens ¢hatiin no case should it be relied upon for purposes of

verbatim citation of statements made during negotiated rulemaking.

Page 158




10

11

12

13

14

15

16

17

18

19

20

21

loo k at th e appendi x or th e additiona | piece
of informatio n that s in your binde r after
issu e paper 5B it provide s a stat e membership
In ELP assessment consortia . This is similar
to for the alternat e assessment that we

talke d about yesterday , and it had BLM that
th e state s came togethe r to desig n alternate
assessments . W talke d about yesterda y two
grou p of state s that designe d reading
assessment s and ther e were als o two states
that came togethe r to assess ELP assessments.
It cover s 46 state s if ny math is right.

Even befor e 2015-2016 when you have these
state s in one of the two group s of states.

All state s prio r to thi s had a statewid e ELP
test they were usin g to measure th e language
proficienc y of thei r students , so th e content
of that statewid e ELP's is not a new concept.
That s how state s operationalize d this . |
thin k thatt s all | want to say that helps

wit h th e contex t and provide s th e appendix.
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Wit h that we actuall y have two questions . We
had draf t languag e that we propose d on this
one that might tr y to addres s th e question.
I wil | firs t star t wit h the question . | will
ask the firs t one. How can regulations
relate d to ELP provid e consistenc y and
clarit 'y that ELP assessment s must be
statewide?

Ms. Pompa |If you would put
languag e in regulatio n around 3, what is it
th e assessin g Englis h proficienc y that talked
about the fact that thi s must be statewide?
It would be very usefu | because | thin k it's
not clea r there . It' s a statewid e assessment
that require s | thin k you pointe d it out
earlier . LEA's didn' t tal k about it . | think
you have a lot of standin g to do it as a
regulatio n as you pointe d out severa | places
inthe lawthat refe r to statewide
assessment . We know state s wil | be required

now to develo p standardize d entry , exit
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criteri. a whic h you can' t do unles s you have a
statewid e assessment . | thin k that would fix
it that would help.

Ms. Podziba : Other comments or
guestions?

Ms. Jackson : | don't know if thi s is
appropriat e plac e that | would urge your
consideratio nfor it if thi s is not the
appropriat e plac e perhaps ? Let ne know if
you have any idea s where it would be? We
spok e earlie r about th e under representation
of bein g identifie d wit h learning
disabilitie s earl y on and the n over
representatio n later . | amwonderin g if it's
possibl e to have advic e or guidanc e around
als o assessin g lik e sort of basic
chronologica | retrieval , Student s abilities
earl y on becaus e whether they are in no
matte r what th e languag e i s you can do it
wit h color s or objects . That woul d be fairly

efficien t way int o incorporat e wit h th e other
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1 component s of speaking , listening , reading

2 and writin g so that there’ s not a big gap in

3 betwee n identificatio n of what is a language

4 based issu e and what is als o compounded by

5 somethin g else . Does that make sense?
6 Mr. Rooney: | thin k | get your
7 point . The interactio n of titt e one and IDEA

8 1is it govern s how we identifyin g students

9 need services ? | amhappy to tak e that back

10 and put a noodl e on that . It ma not be
11  appropriat e here.

12 Mr. Evers: | agree that the

13  inconsistencie s shoul d be solve d through

14  regulation.

15 Yeah. (laughter)

16 Ms. Podziba : Make a not e of that.
17 Ms. George: I' msorr y | have a
18 clarifyin g question . | shoul d have asked
19 thi s durin g th e background . | am sorry

20 is interi m progres s usuall y measured in

21 assessment s and 1 s ther e dat a collecte d about
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interi  m 1 guess improvemen t over time?

Mr. Hakuta : Currentl y under title
thre e ther e are two ways in whic h progres s is
measured . Ore so thi s is what' s referre d to
AMAD one and two. | can never remember what
they duall y stan d for lik e annual measure of
academi ¢ -- | think ? AMAD one simpl y we got
th e report s th e percentag e of student s who
progres s fro mone leve | to the next, so most
assessment s have fiv e or si x levels , and so
it s a percentag e of studen t who i s move from
one to two or thre e to four , et cetera . And
state s currentl y set thos e and you repor t the
percentag e at leas t they set target s and
presen t thos e school s as targets . The other

I s percentag e of student s that obtain

proficiency . This is goin g fro m what usually
four or fiv e on the overal | assessment.
Mr. Rooney: Onre clarificatio n on

Kenji' s point that AMAD is for the how they

measure d growt h and district s for ELP
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assessments . The la w changes that in the
ESSA and | don't want to get int o the weeds
of that now, and actuall y AMAD distric t level
informatio n is no longe r require d under ESSA
once ESSA i s implemented , and actually

becaus e ELP test s are in titl e one it becomes
a school measure. That s how it was done it
wil | be slightt y differen t under ESSA.

Thank you.

Mr. Chau: Did | hear thi s correctly
about the ELP's befor e were not require d to
meet th e same regulation s that | mean in
term s of the leve | of expectatio n that the
new assessment s requir e or require d to meet
now? | don't know if | sai d that right?

Mr. Rooney: To your question
previous| y th e ELP assessment s under title
thre e did not go throug h the same peer review
proces s that the reading , language , arts
assessment s went through . | thin k you could

probabl y read the ESSA to say or puttin g it
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in titt e one the same requirement s to have a
peer -- | don't know -- | amlookin g at my
attorne y to eithe r kic k me or say something
else.

Ms. Rigling : The peer review
requirement s are not specifi ¢ assessments,
per se. They are specifi ¢ to thing s included
in the stat e pla n bot h conten t assessments
that we'r e talkin g about and Englis h language
proficienc y assessment s are bot h part of the
stat e pla n requirement . At the momen |
don' t thin k we have decide d whether ELP
assessment s wil | go throug h th e forma | period
of a process . It wil | have to be a different
proces s becaus e th e requirement s are
different . That s to be determined.

Mr. Chau: Not all of the state s are

In part of thi s consorti a including

California . | am wonderin g what the
simplification s for the state s that are not
part of these . | know in Californi a they are
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i n the proces s of developin g a new assessment
as well . | would hope that we are cognizant
of that as we make any such changes.

Mr. Rooney: | would say you are
predictin g th e secon d questio n that how might
regulation s fulfil | th e requiremen t under
titl e one? | don't know if you want to hold
that unti | we hear all on the firs t question?

Ms. Evangelista : | wanted to respond
to what Ms. Jackso n brough t up. | guess
becaus e we are a hig h school | notic e an over
representatio n of students , so | wil | just
cautio n if we are goin g to includ e something
about assessin g when you ar e assessin ¢ their
English , and you are tryin g to als o assess
for other issue s agai n becaus e it goes to the
othe r ELP's. It needs to be done in the
nativ e language . It' s very difficul t in the
firs t year or two to reall y figur e out what's
happenin g unles s you ar e assessin g the

studen t in thei r nativ e languag e in term s of

DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the wdheproduct of
subcontractor. The Department has determined that the transcript contains errors, including typographical errtirfyeroorsanch
other errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfdbepatetenhée
unable to correct the vast majority of these errors because there is no recording or othercelititi@iecsuld be used to produce a morg
accurate transcrif@onsequently, the Department is making this transcript publicly available, despite the errors, coitsiptéeart with
commitment to make such a transcript available; but the Departmens ¢hatiin no case should it be relied upon for purposes of

verbatim citation of statements made during negotiated rulemaking.

Page 166




10

11

12

13

14

15

16

17

18

19

20

21

accessibility . There we have a lot of
student s that were give n IEP' s in middle
schoo| and we were abl e t o move the m away
fro m accommodation s becaus e wit h tim e it was
a languag e developmen t issu e not jus t a high
school thing . | see a great number of
student s over represente d in that.

Ms. Jackson : | want to clarif y what
| sai d probabl y wasn't appropriat e or allowed
by th e reactio n of people’ s faces . | was
thinkin g about sort of in earl y year s so
maybe pre K throug h when we were tryin g to

determin e whethe r readin g and language

difficultie s are result s of sort of a
neurologica | differenc e or simpl y an exposure
and environmenta | differenc e in that place.

| don't thin k we are doin g enough to screen
for kids . Any ki d but phonologica | or and
defici t screening s for thos e childre n in

primar y grade s as they are bein g looke d at.

Ms. Podziba : W are moving to
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questio n two is ther e a discussio n of
guestio n two?

Ms. Pompa So ny answer to your
questio n is that you must put English
languag e proficienc y assessment throug h a
peer revie w process . There are a number of
reason s the firs t is that as state s are
redevelopin g thei r standard s and makin g them
more rigorou s mary of thes e assessment s were
develope d to correspon d wit h al | standards
and they need to be redone. | thin k fro ma
practica | point of vie wthat the data exists
and th e wilingnes s exist s in the consortia
to loo k at thes e and tak e thes e throug h a
peer revie w process . | know state s like
Californi a and Texas that aren' t part of the
consorti a might tak e issue . | thin k even
the y have the resource s to be able to do this
and shoul d do this . It' s an importan t step
again , | connect thi s wit h the new

requiremen t that Englis h languag e proficiency
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be include d in the state s accountability
system , so you want to make sur e that as
state s that you have th e best develope d test
to be abl e to measure what s goin g on with
th e Englis h proficency . If it s goin g to be
part of your accountabilit y syste m never
mind, now it s part of overal | accountability
it s very important . Relate d to that Kenji
mentione d scree n screener s and what states
have done as mary of you knowis give a
shortene d versio n or sometime s a different
versio n of th e Englis h languag e proficiency
test when they firs t identif y students . We
need some regulator y languag e about how those
screener s need to be aligne d wit h th e English
languag e proficienc y assessment and even put
the m throug h a peer revie w proces s also . |
thin k that cover s it.

Mr. Pohlman: So the questio n that |
honestl y am prett y agnosti ¢ about is the

applicatio n of the peer revie w proces s or
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regulation s to the ELP's. | thin k that right
now some of the languag e we have in fron t of
us we have been wonderin g if part s of the
propose d regulato n of 200. 2 (B)(2 ) around
ULCL bot h shoul d appl y or appropriat e to

apply . | would leav e that to a questio n for
Kenji and Marth a if ther e are other

component s aroun d 200. 2 (B)(2 ) that we should
als o ask simila r questions . Is ther e a
differenc e psychometri ¢ proces s or validity
proces s that shoul d be separatel y codified

for ELP's versu s othe r stat e assessment s |
thin k is my genera | question . | am not
entirel y certai n becaus e thi s is not ny area
of expertis e that thes e can be lai d over one
another . M other point is very technical

| believ e the only plac e where UDL's

mentione d in the lawis actuall y under the
assessment s that the alternat e assessments
for student s wit h th e most significantly

cognitivel y impaire d students . | wonder if
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there' s support in the actua | text of the
legislatio nto exten d that to other
assessments , and you know th e assessment
provision s we have here in our binder s I am
not sure | have all the informatio n | need to
answer that question . This is way more of an
issu e of clarif y for me but not one
principle . | thin k it shoul d be very clear
i n the regulaton s what test apply to the
ELP's and that shoul d be supporte d in
the -- | want to point out where there's
conflict s ther e specificall y in 200. 2 (B)(2).
Ms. Harper : Bringin g it becomes to
our definitio n of EL's and understandin g that
folk s who are impacte d by nativ e American
languag e usage such as our student s in native
America n languag e mediu m school s must be
considere d in here as EL's talkin g about ELP
assessment s now include d in school s and
accountabilit y we would agai n reques t timely

relevan t consultatio n wit h tribe s as required
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under the -- to thi s and all of our

population s that are identifie d as Native
America n languag e students . That definition
can be found in titl e thre e as we were

saying . It has over lapse d becaus e now this
Is affecin g us in that area. So we would
say we would requir e timel y and relevant
consultatio n wit h al |l of thos e stakeholder
population s on ELPA's Englis h language
proficienc y assessment s are bein g playe d out.
VW woul d reques t a definitio n of American
India n on the forms that are used to identify
our students . Then we woul d tal k about a
schedule . W talke d earlie r about academic
languag e proficienc y acquisitio n and the
differen t tim e lines . Now realizin g that
effect s our differen t population s in

differen 't ways. Kenji was speakin g about
that prio r if you had a studen t who had been
I n an institutiona | educationa | perio d they

are goin g to perfor m differentl y at different
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time s int o an Englis h medium program .  And
again , Puert o Ric o student s in U.S. territory
are Spanish , limite d Spanis h proficiency
student s they are give n extension s from
annual ELPA's and we woul d lik e to suggest
that our nativ e languag e mediu m student s are
give n th e same consideration , student s in
Puert o Ric o use Englis h languag e art s as a
subjec t area. They use it as an extra
academi ¢ assessment indicato r and they are
stil | takin g it throug h th e medium of
Spanish .  Thei r previou s accountability
workboo k have been takin g althoug h it s until
the lawthey are give n an exemptio n where
they are not takin g an ELPA annuall y 3, 6, 8
and 11 so agai n we would save you know, let's
clos e up that discriminatio n gap wit h for our
nativ. e America n languag e mediu m students.

Ms. King: There' s a bunch, 7
differen t reference s to universa | design,

differen t place s most of the time . It says
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al | student s includin g Englis h learner s and
thos e wit h disabilities .| thin k the
principl e desig n generall y applies . | don't
know i f there' s a specifi ¢ area that you are
worrie d about ? Somebody sai d yesterda y this
was sort of a proble mrigh t becaus e we do use
th e languag e of universa | desig n to o often
onl y when we are talkin g about childre n with
disabilities , but th e whole principl e is it's
suppose d to appl y to all students.

Mr. Pohlman: | amreall y agnostic.
| amtryin g to go back to the text we don't
have all of it here. | thin k ny point to the
exten t is there' s differen t thing s that we
shoul d be, thes e are two differen t type s of
assessments . They ar e measurin g different
thing s | amnot overl y familia r wit h the
differences . | coul d assume ther e woul d be
some. | want to make sur e that we wouldn't
inflat e a requiremen t that was specifically

outine d in the act for other type s of
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assessments . To thi s one in particular
that s a matte r of protections . | get that.
This is a matte r that | don't want to
complicat e a proces s for hig h qualt y ELP
assessment s to be actuall y go throug h the
proces s becaus e of somethin g we missed in a
regulator 'y proces s in over applyin g the term.

Ms. King: | thin k you are righ t sort
of. The other hal f of ny commert would be to
make sur e part of the reaso n th e peer review
proces s i s importan t i s makin g assessments
are all reliabl e for Englis h learner s with
disabilities . Part of the proces s as much
consistenc 'y in sort of assessment review
processe s as possibl e give n that different
assessment s have differen t purpose s after
differen t student s assessed.

Ms. Jackson : So | amlyin g in post
lunc h haze so if | miss thi s somewhere let me
know. Ore concer n | have and I' mnot an EL

expert . It would be for state s now
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accountabl e for increasin g proficienc vy levels
to simpl y lower the bar on what it take s to
be proficient , SO | would be curiou s what
measure s are guardrail s is a popula r term
bein g used coul d be put in plac e for states
to be accountabl e for the subgrou p for EL's
not proficien t and each afte r they reach
proficienc y perhap s in disaggregate d and all
together . They continu e to be accountable

for ensurin g prope r support s in plac e whether

the y have exite d officia | statu s or not. |
wil | leav e it at that.

Mr. Payment: | have a clarifying
guestion , so on anothe r nationa | committe e |

was on ther e was a presumptio n by th e agency
that what they were doin g by meetin g wit h the
subset of triba | leader s acros s th e country
the y were fulfillin g th e consultation

requiremen t under th e federa | government , so
th e consultatio n requiremen t flow s fro m the

Presidentt s executiv e order that specifically

DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the wdheproduct of
subcontractor. The Department has determined that the transcript contains errors, including typographical errtirfyeroorsanch
other errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfdbepatetenhée
unable to correct the vast majority of these errors because there is no recording or othercelititi@iecsuld be used to produce a morg
accurate transcrif@onsequently, the Department is making this transcript publicly available, despite the errors, coitsiptéeart with
commitment to make such a transcript available; but the Departmens ¢hatiin no case should it be relied upon for purposes of

verbatim citation of statements made during negotiated rulemaking.

Page 176




10

11

12

13

14

15

16

17

18

19

20

21

DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the wdheproduct of
subcontractor. The Department has determined that the transcript contains errors, including typographical errtirfyeroorsanch
other errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfdbepatetenhée
unable to correct the vast majority of these errors because there is no recording or othercelititi@iecsuld be used to produce a morg
accurate transcrif@onsequently, the Department is making this transcript publicly available, despite the errors, coitsiptéeart with
commitment to make such a transcript available; but the Departmens ¢hatiin no case should it be relied upon for purposes of

stipulate s that when ther e are effect s in
India n countr y that any propose d rules,
regulation s and interpretation s under the
Departmen t effec t India n countr y that it go
out to consultation . That s a very specific
thin g under th e President' s directve . Then
als ol have a copy of the Departmen t of
educatio n consultatio n polic y and it looks
like , it look s lik e as we move forwar d and we
have somethin g concret e to propos e that is
require d as well for the 30 daysd notic e out
to triba | India n countr y to individual
tribes , and so | guess | would lik e a
clarificatio n of negotiate d rul e makin g as it
relate s to th e consultatio n policy , and then
als o as an electe d triba | natio n of nmy nation
| would lik e to reques t that consultation.

Mr. Rooney: | don't thin k we have an
answer to that righ t now. W wil | figur e out
how to respon d to that.

Ms. Evangelista : | have a comment or
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